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The recent case of French v. Paving Co., 
19 Sup. Ct. Rep. 187,43 L. Ed. 443, has evi- 
dently noi settled the celebrated controversy 
over the validity of assessments for street im- 
provements on abutting property owners when 
in excess of benefits received. It is an axiom 
so true that even the supreme court cannot 
disregard it, that no question is ever settled 
until it is settled right. The ink was hardly 
dry on the opinion of Justice Shiras, in the 
case just referred to, when the question was 
again raised and again decided in favor of 
the property owner, on a ground claimed to 
be distinguishable from both the casés of 
Norwood v. Baker and that of French v. 
Paving Company. This was in the recent de- 
cision of White v. City of Tacoma, 109 Fed. 
Rep. 32, in which case it was held that while 
state laws providing for the assessment of 
the cost of street improvements on abutting 
property are not necessarily uncorstitu- 
tional, because the assessments are made in 
accordance with the front-foot rule, never- 
theless where, in practical operation they do 
confiscate property, they are obnoxious to 
the fourteenth amendment to the constitu- 
tion of the United States, and itis the duty 
of the courts to declare them void. It was 
also held that special assessments for street 
improvements do, in practical effect, take 
property for public use without compensation, 
and, therefore, deprive the owner of such 
property without due process of law, unless 
the property assessed is benefited by the im- 
provement to ah extent substantially equal to 
the amount of the assessment. This statement 
of the law is apparently right in the teeth of 
the latest decision of the supreme court, but 
the principles expressed and adhered to are 
so just and uncontrovertible that they must 
ultimately and necessarily become the law of 
the land. The facts in this case were very free 
from ambiguity and complications, and af- 
forded opportunity for a clear cut decision. 
The plaintiff, in a bill seeking to remove a 
cloud from his title alleged to have been 
created by an unlawful assessment for street 
improvements, stated that the city in im- 





proving a certain street cut it down more 
than twelve feet below the natural surface of 
complainant’s lot, and that, by reason of such 
cut, an alley which crossed such street and 
had been used as a means of egress by com- 
plainant’s tenants had become impassable, 
and that the deprivation of the use of the 
alley had depreciated the value of his prop- 
erty, so that the property was of less value 
with the street improved than it would have 
been without the improvement. The court 
on demurrer, taking the averments as true, 
said: ‘‘These facts certainly make a good 
case, because the creation of a public benefit 
at the expense of an individual property 
owner without any resulting benefit or com- 
pensation to him, is contrary to the letter 
and spirit of the constitution.’’ 

Without hesitation we pronounce this de- 
cision not only eminently just and equitable, 
but also among the foremost of the 
decisions on this question by reason of its 
clear recognition and elucidation of right 
principles and sound law. We especially 
commend the statement of the general rule 
with which Justice Hanford closes his ad- 
mirable opinion: ‘‘T consider that each 
case arising under the laws for assessing 
abutting property to pay for street improve- 
ments must depend upon its particular facts. 
If it appears that an assessment has been 
levied by competent authority, and that it 
is fair, and not in excess of the benefits to 
accrue by reason of the improvements to be 
paid for, it will be sustained by the courts. 
It is equally the duty of the courts to re- 
strain the collection of assessments which 
are shown to be mere attempts to take the 
property of one for the use of others with- 
out’ compensation to the owner. For 
reasons already set forth in this opinion, I 
hold, also, that no determination of the 
constitutional question involved in this 
class of cases, by an administrative board or 
special tribunal created by the state, can 
stand as a bar to a suit in a national court 
to test the question whether by means of 
such determination the state has deprived 
the complainant of his property without due 
process of law.’’ 





The rule of caveat emptor is one of the 
most valuable of our common law inherit- 
ances, and should not be twisted out of its 
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old time effectiveness by reason of its 
working apparent injustice in hard cases. 
Any modification of its ancient sternness 
would be a calamity, tending not only to 
increase litigation but to make weaklings 
out of the people and encourage them to 
rely more on the strong arm of the court 
than upon their own common sense and 
judgment. Entertaining such views we, of 
course, are inclined to commend most em- 
phatically the decision of the court in the 
recent case of Brown v. Smith, 109 Fed. 
Rep. 26, where it was held that one who 
contracts for the purchase of real estate in 
reliance on the representations and state- 
ment of the vendor as toits character and 
value, but after he has visited and examined 
it for himself, and has had the means and 
opportunity of verifying such statements, 
cannot avoid the contract on the ground 
that they were false or exaggerated. The 
court expresses itself in this language: 
‘*Reviewing and considering the testi- 
mony, it is manifest that the defendant 
entered into this contract assuming many 
things to be true without proper examina- 
tion, and without using the means of verifi- 
cation at hand. There was nosort of fidu- 
ciary relation between him and the plaintiff. 
They were mere acquaintances, and in their 
dealings were both on guard, or should have 
been. He is evidently a gentleman of cult- 
ure, of intelligence, and experienced in 
affairs. Heis not a ward of the court, nor 
entitled to its special protection.’’ 








NOTES OF IMPORTANT DECISIONS. 


TAXATION—RIGHT OF STATE TO TAX VESSELS 
REGISTERED IN FOREIGN PORT, BUT OPERATING 
IN THE TAXING STATE.—A very important and 
much disputed question of law is the right ofa 
state to tax vessels registered under act of 
congress in the portof another state where such 
vessels operate exclusively in the taxing state. 
In the recent case of Northwestern Lumber Co. v. 
Chehalis County, 64 Pac. Rep. 909, the Supreme 
Court of Washington held that ocean-going tugs 
owned by a lumber company, and exclusively 
used within the state, and managed and operated 
by residents of the state, are subject to state tax- 
ation, though such tugs are registered at a port 
situated in a foreign state. 

Under act of congress (Rev. St. [U.S.] see. 
4319) vessels must be registered at its home port 
and under the decisions of the United States 
Supreme Court are taxable only at such port, 





This whole subject and the authorities pro and 
con will be found extensively and exhaustively 
treated in the case of Johnson v. Merchants’ Line, 
37 Fla. 499, 19 South. Rep. 640, 37 L. R. A. 518, 
where the court reached a position just opposite 
that of the courtin the principalcase. But itis 
be noted that all the states are not content toabide 
by this position and insist upon their right to tax 
vessels which operate in their water and receive 
the protection of their laws. The reason for the 
position of these states is well stated in the opin- 
ion of the court in the principal case: ‘Sound 
reasons exist for the right of the state to tax these 
vessels that are permanently here transacting 
local business. They receive the full protection 
of the local government, and, if mere registry 
in another port is conclusive against the right to 
tax here, a boat can operate in our local waters, 
confined entirely to local business, and, if owned 
elsewhere, may evade al] taxation in this state. 
Such construction should not be adopted unless 
imperatively demanded by superior authority. 
Under the revenue law of this state, personal 
property is taxed at its situs, and without refer- 
ence to the residence of the owner.”’ 





ATTORNEY AND CLIENT—CONTINGENT FEES— 
UNCONSCIONABLE|JPERCENTAGE AND RIGHT OF 
CLIENT TO DISCHARGE ATTORNEY.—Ata time 
when the honor of the profession of law 
was more prominent than its business 
aspect, the practice of taking contingent 
fees was frowned upon and placed the offender 
in a lower and more dishonorable strata of prac- 
titioners. Gradually, however, the justice and 
necessity of such contracts in certain instances 
have been generally recognized although courts 
and laymen still view them with suspicion. 
Two interesting questions arising in con- 
nection with such contracts were passed upon 
in the recent case of Henry v. Vance, 638. W. 
Rep. 273, where the Supreme Court of Kentucky 
held that, where attorneys, having come into 
possession ofa letter making inquiry as to the 
heirs of acertain person who had diedin Nova 
Scotia, leaving a large fortune, made a contract 
with the heirs, whom they had no trouble in 
indentifying, undertaking to recover their interest 
in the estate for a contingent fee equal to 35 per 
cent. of what might be recovered, the fees appear 
at first blush to be so unconscionable that slight 
additional circumstances will be held sufficient 
to sustain the charge of fraud in procuring the 
contract. 

Another important question in the case was 
the right ofaclient to discharge his attorney 
where the latter has agreed to take the case on a 
contingent fee. On this point the court held 
that a client may discharge his attorney at any 
time, with or without cause, even where a con- 
tingent fee has been agreed upon; the remedy 
of the attorney, if the discharge was without 
cause, being an action on a quantum meruit for 
services already rendered, or, if no services had 
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been rendered before the discharge, an action to 
recover damages for a breach of the contract,—a 
declaration upon the contract as if constructively 
performed not being good. 

On this point the court said: ‘The relationship 
of attorney and client is so peculiarly one of con- 
fidence and reliance that it would not do to re- 
quire a party to continue in his service one whom 
he distrusts, or whose capacity he no longer be- 
lieves in, nor to permit the attorney, under such 
circumstances, to continue the relationship, where 
the lack of confidence would seriously impair 
his efficiency, and interfere with his full oppor- 
tunity to serve the party and the court as his 
office requires. That the client has the right to dis- 
charge his attorney at any time with or without 
cause,evenina case where a contingent fee has 
been agreed upon, cannot be well doubted. Me- 
chem, Ag. 856. If the discharge is for cause, the 
question of fee may become eliminated, or give to 
the client even a right to an action over. Ifthe dis- 
charge is without cause, and after the attorney 
entered upon and performed part of the services, 
he will undoubtedly be entitled to recover at least 
to the extent of the value of the services rendered. 
But generally the attorney should be relegated to 
an action to recover on quantum meruit, where he 
has been prevented by the client, or ether fact 
not his fault. from fully discharging the services 
contemplated by his contract. Moore v. Robin- 
son, 92 Ill. 491; Duke v. Harper, 8 Mo. App. 296; 
Quint v. Mining Co., 4 Nev. 304; Scobey v. Ross, 
5 Ind. 445; Telegraph Co. v. Semmes, 73 Md. 9, 
20 Atl. Rep. 127; Wilson v. Barnes, 13 B.Mon. 330, 
and Bank v. Barclay (Ky.), 60 S. W. Rep. 853.” 





BANKRUPTCY — PAYMENT OF MONEY AS A 
PREFERENCE.—That the payment of money is a 
‘transfer of property”? within the meaning of the 
bankrupt act defining preferences is now defi- 
nitely settled by the decided weight of authority. 
In the recent case of Landry v. Andrews, 48 Atl. 
Rep. 1036, the Supreme Court of Rhode Island 
held that a payment of money by an insolvent in 
discharge of a debt is a ‘*transfer”’ of ‘‘property,”’ 
within the provisions of the federal bankrupt 
law against preferential transfers of property, 
and, if made to a creditor having reasonable 
cause to believe that it was made with intent to 
give a preference, it can be recovered by the 
trustee in bankruptcy. The court reviews the 
question as follows: 

‘The fundamental argument in support of the 
demurrer is that a payment of money is not a 
transfer of property within the provisions of the 
bankrupt law. It is true that the bankrupt law 
does not specify money as a class of property. In 
section 60d it even uses apparently distinguish- 
ing terms in the words ‘pay money or transfer 
property.’ Still we cannot resist the conclusion 
that the word ‘‘property,”’ as used in the law, 
was intended to include money. ‘The word 
‘property’ is evidently used as a generic term, 
intended to include money as the readiest and 





most valuable form of property, since it is the 
product of all kinds of property reduced to its 
standard of value. If this is not so, then a bank- 
rupt who could not transfer property to a cred- 
itor by way of preference could himself sell the 
property and transfer the proceeds with impunity. 
We do not see that the law can be so narrowly 
construed. Our opinion of the statute is con- 
tirmed by the recent decision of the circuit court 
of appeals, seventh circuit, in Re Ft. Wayne Elec- 
tric Corp., 99 Fed. Rep. 400, 39 C. C. A. 582; also 
Inre Fixen & Co., 4 Am. Bankr. Rep. 10, 96 Fed. 
Rep. 748. Assuming, then, for the reasons stated, 
that money is included in the term ‘property,’ 
two questions arise: Is it within the meaning, 
of a ‘transfer’ when it is paid to a creditor upon 
his own debt, or for his benefit, and, if so 
paid, can it be recovered by the trustee? The 
word ‘transfer,’ as defined in the act, includes 
‘the sale and every other and different mode of 
disposing of or parting with property, or the pos- 
session of property, absolutely or conditionally, 
as a payment, pledge, mortgage, gift or security.’ 
If an insolvent debtor cannot part with goods in 
payment of a debt, there is no reason why he 
should be allowed to part with money for the 
same purpose. We refer now only to a payment 
made and received, as alleged in the declaration, 
with an intent to give a preference over other 
creditors. Whether a payment, made in the 
course of business to a creditor who bas no rea- 
sonable cause to believe that it was so made, is 
within the law, we are not called upon to decide. 
This question has arisenyin several cases with 
varying opinion. See Jn re Ft. Wayne Electric 
Corp., supra; In re Fixen & Co., supra; In re 
Smoke, 4 Am. Bankr. Rep. 434, 104 Fed. Rep. 289; 
In re Hall, 4 Am. Bankr. Rep. 671. These cases 
differ on the subject whether a payment to an in- 
solvent’s creditor in the ordinary course of busi- 
ness is a preference. They all imply that there 
can be no question when the creditor knows the 
facts.” 








THE STIPULATIONS IN TELEGRAPH 
BLANKS. 

It may be laid down as a general rule that 
telegraph companies are, in their relations to 
the general public, ina measure subject to 
the restrictions governing common car- 
riers! They are bound to furnish equal 
facilities to all persons and corporations be- 
longing to the classes which they undertake 
to serve.” They may not refuse to furnish 
service because their instruments are 
patented, or because the license under. 
which they carry on their business is con- 


1Del. & A. T. & T. Co. v. State,3 U. S. App. 30; 
Budd v. N. Y., 148 U. S. 517. 
2 Del. A. T. & T. Co. v. Del., 50 Fed. Rep. 677. 
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ditional upon their refusal to carry the mes- 
sages of certain persons or corporations 
without the specific authorization of their 
licenser.* They may not, in other words, 
discriminate against particular persons or 
corporations. They cannot by any contract 
with their patrons, wholly exempt them- 
selves from liability for such damage as 
may ensue by reason of the negligence or 
ignorance of themselves, their agents, 
servants or operators.‘ To this extent, at 
least, telegraph companies may said to be 
common ¢arriers, and the likeness may be 
further emphasized inasmuch as telegraph 
companies are, even as are common Carriers, 
permitted to limit their liability only by 
special contract where loss is liable to re- 
sult by reason of the negligence of them- 
selves, their agents or servants.° 

Opposed to this view, we have that taken by 
the Massachusetts court in the case of Grin- 
nell v. Telegraph Co.* Stating the opinion 
of the court Gray, C. J., says: ‘The 
liability of a telegraph company is quite un- 
like that of a common carrier. A com- 
mon carrier has the exclusive possession 
and contro! of the goods to be carried, with 
peculiar opportunities for embezzlement or 
collusion with thieves; the identity of the 
goods received with those delivered cannot 
be mistaken ; their value is easy of estimate 
and may be ascertained by inquiry of the 
consignor, and the carrier’s compensation 
fixed accordingly ; and his liability is meas- 
ured by the value of the goods. A tele- 
graph company is intrusted with nothing 
but an order or message, which is not to be 
carried in the form in which it is received, 
but is to be transmitted or repeated by 
electricity, and is peculiarly liable to mis- 
take; which cannot be the subject of em- 
bezzlement; which is of no intrinsic value; 
the importance of which cannot be estimated 
except by the sender, nor ordinarily dis- 
closed by him without danger of defeating 
his own purposes; which may be wholly 
valueless if not forwarded immediately ; for 
the transmission of which there must bea 
single rate of compensation, and the measure 
8 Mo. ex rel. B. & O. Teleg. Co. v. Bell Telep. Co., 
23 Fed. Rep. 539. 

4R. R. Co. v. Lockwood, 17 Wall. 357; L. & G. W. 
Steam Co. v. Pheenix Ins. Co., 129 U. S. 397. 

5 Hart v. R. R. Co., 112 U.S. 381. 

6 )13 Mass. 301. 





of damages for failure to transmit or deliver 
which has no relation to any value which 
can be put upon the message itself.’’ 

We cannot agree with the learned court 
in these views. The question concerning 
the possibility of embezzlement or criminal 
collusion forms little or no part of the ques- 
tion at issue. If, however, that be material, 
we cannot see that the possibility is less re- 
mote in the case of a telegraphic message 
than in that of more material matter in 
transit under the control of a common Car- 
rier of goods. The opportunity for fraud, 
collusion, even actual embezzlement, is as 
much present in the one case as in the other. 
May we not compare the position of the 
telegraph company with that of the ware- 
houseman who becomes bailee of grain, not 
to return the actual shipment, but a similar 
quantity of a similar standard, there may 
not be, beyond a certain point, a possibility 
of embezzlement, but both may surely have 
opportunities for larceny. That the mes- 
sage is not to be transmitted in the form in 
which it isreceived is immaterial ; the Morse 
code is as pregnant with meaning to a 
properly competent telegrapher as is the 
written form in which the message is 
tendered to the telegraph company for trans- 
mission; the liability as to error, no greater 
in the one form than the other. The pos- 
sibility of mistake may be guarded against 
by special contract limiting liability, or 
specially and expressly stating the valuation 
of the subject-matter tendered for transmis- 
sion. If the sender insist upon the tele- 
graph company assuming the common- 
law liability of the common carrier, wherein 
lies any hardship? It may charge him such 
rates as will permit the repetition of the 
message, and if this latter be accomplished 
it has, according to its own view, as evi- 
denced by the ordinary stipulation in tele- 
graph blanks covering this point, protected 
itself against the possibility of error, etc., 
in so far as it lies in its own power to do se. 
The measure of damages presents no un- 
usual difficulties; the rule laid down in 
Hadley v. Baxendale’ may be followed, and 
such damages awarded as may fairly and 
reasonably be supposed to have arisen 
naturally from the failure of the telegraph 
company to perform its contract, ‘‘or such 


79 Ex. 354, 355. 
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as may reasonably be supposed to have 
been in the contemplation of both parties at 
the time they made the contract.’’ 

The main question at issue, however, in a 
consideration of the stipulations in tele- 
graph blanks is: To what extent, if any, 
maya telegraph company, by special con- 
tract, limit or avoid liability for its negli- 
gence, or that of its agents or servants’ We 
may assume that where there is error in the 
transmission of a telegraphic message, in the 
absence of evidence to the contrary, the pre- 
sumption must be that the mistake resulted 
from the fault of the telegraph company.® It 
may be stated, at the outset, that the 
general, if not ‘universal, form taken by 
special contracts between telegraph com- 
panies and their patrons, limiting liability 
for error or delay in transmission and de- 
livery, is that of stipulations upon the 
reverse of the blanks furnished by such 
companies and upon which messages tendered 
for transmission are required to be written, 
or affixed, such stipulations being expressly 
referred to upon the face of theform. It is 
held that these stipulations form an integral 
part of the contract which the sender has 
entered into when he subscribed his name to 
his message upon the face of the blank.’ 

There can be no doubt that where a 
stipulation in a telegraph blank avoids, in 
general terms, all liability in damages, it is 
void.” It would seem to follow that where 
the stipulations, taken together, have the 
effect of permitting the telegraph company 
to escape all liability, the special contract, if 
contract it may be termed, is equally void. 
Telegraph companies, however, do not, as a 
rule, tender contracts of this nature. They 
have, in the main, incorporated into their 
blanks a stipulation avoiding liabilty, beyond 
the cost to the sender for transmission and 
delivery, unless the message be repeated by 
the receiving, to the transmitting office at 
additional cost to the sender. It may be 
said that such stipulation is, in general, a 
valid condition and forms an integral part of 
the telegraph company’s contract to trans- 
mit a dispatch." In no proper sense is a 


8 Bartlett v. Teleg. Co., 62 Me. 221. 

® Teleg. Co. v. Carew, 15 Mich. 535, 536. 

1@ True v. Teleg. Co., (60 Me. 18; Candee v. Teleg. 
Co., 34 Wis. 471; Hibbard v. Teleg. Co., 33 Wis. 564. 

11 Primrose vy. Teleg. Co., 154 U. S..1, 14S. C. Rep. 





telegraph company an insurer, it may limit 
its liability by special contract with its pa- 
trons in any proper manner. It is subject to 
many accidents that would seem to justify 
such precautions, yet, acting within its legal 
rights, it tenders to the public a form of con- 
tract which, if accepted, places it in the 
position of an insurer and protects the user 
absolutely. Acceptance of the more liberal 
contract is, in no sense, a sine qua non, but 
the telegraph company limits its liability if 
the sender fails to avail himself of that form 
of contract for transmission under which the 
company accepts general liability. Alvey, J., 
says:'? ‘*The appellant (telegraph company) 
could not, by rules and regulations of its 
own making, protect itself against liability 
for the consequences of its own willful mis- 
conduct, or gross negligence, or any con- 
duct inconsistent with good faith, * * * 
It was bound to use due negligence, but not 
extraordinary care and precaution. The 
appellee, by requiring the message to be re- 
peated, could have assured himself of its 
dispatch and accurate transmission to the 
other end of the line, if the wires were in 
working condition; or, by special contract 
for insurance, could have secured himself 
against all consequences of non-delivery.’’ 
To this ruling the Maryland court has as- 
sented, holding that such regulations will not 
apply and such stipulations will not be 
recognized in cases where no effort has been 
made by the telegraph company or its agents 
to put the message upon its transit.% In 
Texas such stipulations have been declared 
valid,‘ the court regarding them as an in- 
tegral part of the contract between the 
sender and the telegraph company, and in 
California” the court, while seemingly dis- 
posed to accept the validity of stipulations 
of this nature, holds that where the telegraph 
company is guilty of gross negligence it is 
liable for the damages sustained, notwith- 
standing the special contract limiting lia- 
bility. It would seem that in these cases a 
distinction was to be made between messages, 
in regard to which the telegraph company, or 


1098; Birkett v. Teleg. Co. (Mich.), 61 N. W. Rep. 
545; McAndrews v. Teleg, Co., 17 C. B. 3. 

12 Teleg. Co. v. Gildersleve, 29 Md. 248. 

13 Birney v. Teleg. Co., 18 Md. 341, 358. 

14 Teleg. Co. v. Hearn (Tex.), 13 S. W. Rep. 970. 

15 Redington v. Pac. Postal Teleg. Co., 40 Pac. Rep 
432. 
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its agents, had been guilty of gross negli- 
yeuve and those regarding which, the negli- 
yeuce complained of had been of a less 
marked character. A distinction certainly 
difficult to make where the facts upon which 
it is to be based are entirely in the exclusive 
possession of the defendant telegraph com- 
pany. 

Possibly the clearest and most logical 
statement of the law in jurisdictions in which 
the validity of such stipulations is upheld is 
that of Hare, J., in the case of Passmore v. 
Telegraph Co."® Here the learned judge 
says: ‘‘A railway, telegraph or other com- 
pany charged with a duty which concerns the 
public interest cannot screen themselves 
from liability for negligence; but they may 
prescribe rules calculated to insure safety 
and diminish the loss in event of accident, 
and declare that, if these are not observed, 
the injured party shall be considered in de- 
fault, and precluded by the doctrine of con- 
tributory negligence. The rule must, how- 
ever, be such as reason, which is said to be 
the life of the law, can approve, or at least 
such as it need not condemn. By no device 
can a body corporate avoid liability for 
fraud, for willful wrong, or the gross negli- 
glence which, if it does not intend to 
occasion injury, is reckless of consequences, 
and transcends the bounds of right with full 
knowledge that mischief may ensue. Nor, 
as I am inclined to think, will any stipulation 
be valid which has the pecuniary interest of 
the corporation as its sole object, and takes 
a safeguard from the public without giving 
anything in return. But a rule which, in 
marking out a path plain and easily accessi- 
ble, as that in which the company guarantees 
that every one shall be secure, declares that if 
any man prefers to walk outside of it they will 
accompany him, will do their best to secure 
and protect him, but will not be insurers, 
will not consent to be responsible for acci- 
dents arising from fortuitous and unexpected 
causes, or even from a want of care and 
watchfulness on the part of their agents, may 
be a reasonable rule, and as such upheld by 
the courts.”’ 

Of decisions to the contrary, there are 
many, and the reasons for which the validity 
of such stipulations is denied are several. In 

16 9 Phila. 90, aflirmed 78 Pa. St. 238; Teleg. Co. v. 
Stevenson, 128 Pa. St. 442, 455. 





Illinois the court says: ‘*On the question 
whether the regulation requiring messages 
to be repeated, printed on the blanks of the 
company on which a message is written, is a 
contract, we held that it was not a contract 
binding in law, for the reason that the law 
imposed upon the companies duties to be 
performed to the public, and for the per- 
formance of which they were entitled toa 
compensation fixed by themselves and which 
the sender had no choice but to pay, no 
matter how exorbitant it might be. Among 
these duties we held was that of transmitting 
messages correctly ; that the tariff paid was 
the consideration for the performance of this 
duty in each particular case, and when the 
charges were paid the duty of the company 
began, and there was, therefore, no con- 
sideration for the supposed contract requiring 
the sender to repeat the message at additional 
cost.”’ 

In denying the validity of stipulations of 
this nature, the tendency, however, has been 
to base the decision, not upon the lack of 
contract, but avoiding the contract entirely, 
upon the ground of public policy."* In the 
case of Ayer v. Telegraph Co.,'* Emery, J., 
says: ‘‘Issuch astipulation, in the contract of 
transmission, valid as a matter of contract as- 
sented to by the parties, or is it void as against 
public policy? We think itis void. Tele- 
graph companies are quasi-public servants. 
They receive from the public valuable fran- 
chises. They owe the public care and dili- 
gence. Their business intimately concerns 
the public. * * * It is essential for the 
public good that their duty of using care and 
diligence be rigidly enforced. They should 
no more be allowed to effectually stipulate 
for exemption from this duty than should a 
carrier of passengers, or any other party en- 
gaged in a public business. 

This rule does not make telegraph com- 
panies insurers. It does not make them 
answer for errors not resulting from 
their negligence. It only requires the per- 
formance of their plain duty. It is no hard- 


17 Tyler v. Teleg. Co., 60 Ill. 489, 74 Ill. 170, 171; 
Teleg. Co. v. Daughtry (Ala.), 7 South. Rep. 660. 

18 Sweatland v. Teleg. Co., 27 lowa, 433; Teleg. Co. 
v. Griswold, 37 Ohio St. 301; Teleg. Co. v. Krall, 88 
Kan. 679, 17 Pac. Rep. 309; Teleg. Co. Howell, 38 
Kan. 685, 17 Pac. Rep. 318; Teleg. Co. vy. Short (Ark.), 
145. W. Rep. 649. 

1979 Me. 497. 
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ship upon them. They engage in the busi- 
ness voluntarily. They have the entire con- 
trol of their servants and instruments. They 
invite the public to intrust messages to 
them for transmission. They may insist 
upon their compensation in advance. Why, 
then, should they refuse to perform the 
common duty of care and diligence? Why 
should they make conditions for such 
performance? Having taken the message 
and the pay, why should they not do ail 
things (including the repeating) necessary 
for correct transmission?’ Why should they 
insist on special compensation for using any 
particular mode or instrumentality as a 
guard against their own negligence? It 
seems clear to us that having undertaken 
the business they ought without qualifica- 
tion to do it carefully, or be responsible for 
their want ofjeare.’’ ° 

Surely, of all the arguments advanced for 
and against the validity of stipulations, 
limiting liability, in telegraph blanks, this is 
the most powerful, and yet it is not unas- 


sailable. There are many messages wholly 
lacking in commercial value, as _ to 
which extreme haste, or extraordinary 


care in transmission and delivery is 
not essential, messages wherein error is of 
no particular moment in so far as actual dam- 
age to the sender or receiver is concerned ; 
if, as the decision in this case would seem to 
indicate, the telegraph company is to be per- 
mitted to charge rates commensurate with the 
necessity of repetition to insute absolute cor- 
rectness, the sender of the non-commercial 
message is practically paying for insurance 
upon something, the value of which he will 
be unable to measure in damages. That the 
commercial message may be absolutely pro- 
tected, the tolls upon the dispatch of a purely 
personal or social nature must be increased. 
We do not think the solution of the question 
lies this way, but rather in regarding tele- 
graph companies as common carriers, sub- 
ject to all the liability of that class, and per- 
mitted to qualify their general liability by 
special contract with their customers as to 
valuation. 

In Indiana the matter has been regulated 
by statute enacting that ‘‘Telegraph com- 
panies shall be liable for special damages oc- 
easioned by failure or negligence of their 
operators or servants in receiving, copying, 





transmitting or delivering dispatches,’’” and 
the courts have repeatedly declared stipula- 
tions in telegraph-blanks to be void ;* a sim- 
ilar statute being in force in Nebraska.” 
Such statutes have been found, in practice, 
to work well. Of late years competition has 
done much to reduce the tolls charged for 
the transmission and delivery of telegraphic 
messages. It is, at least, questionable 
whether it were not better, in the absence of 
federal control, that uniform statutes should 
be enacted in the several states similar to 
that of Indiana, providing, in addition, the 
maximum rate per mile, or fraction thereof, 
for telegraphic transmission per word, such 
rate to be based upon the present generally 
prevailing charges. Such action would, at 
least, simplify the entire question. Under 
the present decisions, the sender’s position 
varies in accordance with the jurisdiction 
within which he finds himself at the time he 
delivers his message to the telegraph com- 
pany for transmission. 

In considering the right of the receiver to 
recover damages against a telegraph com- 
pany, in cases where stipulations limiting the 
company’s liability have been incorporated 
in the contract of transmission, there can be 
no privity of contract between the parties 
and, consequently, the stipulations cannot be 
interposed as a defense to an action by the 
receiver. If we regard the telegraph com- 
pany as the agent of the sender, the maxim 
respondeat superior must apply, but the 
better opinion would seem to be that the 
company is in no proper sense to be regarded 
as the agent of sender or sendee.* There is 
a decision to be found,* holding that the 
party interested in the dispatch is the real 
contracting party ; we cannot regard this as 
other than a fiction, utterly untenable. It 
would seem that the sendee’s proper remedy 
isin an action on the case, an action ex 
delicto for the misfeasance of the agent 
of the telegraph company in _ send- 
ing an altered message. It has been held 
that the tort, in such instances, is not of such 

201 G. & H. 611, sec. 2. 

21Teleg. Co. v. Ward, 23 Ind. 377; Teleg. Co. v. 
Buchanan, 35 Ind. 429; Teleg. Co. v. Meek, 49 Ind. 
53; Teleg. Co. v. Fenton, 52 Ind. 429. 

22 Teleg. Co. v.. Lowry, 82 Neb. 732. 

23 Shingleur v. Teleg. Co. (Miss.). 18S. W. Rep. 
425; Teleg. Co. v. Brown (Ind.), 8 N. E. Rep. 171; 


Teleg. Co. v. Hope, 11 Ill. App. 289. 
24 De Rutte v. Teleg. Co., 30 How. Pr. 403. 
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a nature as to require that malice be the gist 
of the action.” The great majority of text- 
writers have, as a rule, based such recovery 
upon the duty which the telegraph company, 
in its quasi-public character, owes to anyone 
beneficially interested in the message,” and 
decisions are to be found in which the same 
view is taken.” We are not prepared to fully 
accept this view. It would seem better law 
to permit the receiver to recover such dam- 
ages as he may have sustained solely on the 
ground that the telegraph company has been 
guilty of a tort to his detriment and we do 
not apprehead that the presence of stipula- 
tions limiting liability, in the contract of 
transmission, would prove a bar to such re- 
covery. Upon this point, the court in De la 
Grange v. Telegraph Co.,” says: ‘‘The 
proposition that the defendants are liable, if 
at all, only in case the message is repeated as 
contained in the printed conditions, can be 
invoked only against the sender of the mes- 
sage, if against any; for it is his message, 
his language that is to be transmitted, and it 
is only known to the receiver when delivered 
and as delivered. He is to be guided by, or 
informed by what is delivered to him, and he 
has no opportunity to agree upon any such 
condition before delivery.’’ If the stipula- 
tions be relied upon as a defense to such an 
action in tort for misfeasance, sufficient 
notice of the necessity for the repetition of 
the message, in order to hold the telegraph 
company liable for negligence or error, must 
be brought home to the receiver where he 
has accepted an incorrect message as correct 
to his detriment.” It may be that in time, 
common knowledge, that such stipulations 
are ordinarily incorporated in the blanks of 
telegraph companies, will be held to furnish 
constructive notice of the necessity of having 
a telegraphic dispatch repeated in order to 
insure sender or receiver against negligence 
or error on the part of the telegraph com- 
pany ; or such knowledge being general, the 
receiver will, at least, be put upon his in- 
quiry. We do not venture an opinion upon 
this hypothetical condition of affairs; we do 


% Teleg. Co. v. Dryburg, 35 Pa. St. 298. 

26 Grey Com. Tel. sec., 78; Thomp. Elect. secs. 427, 
428, 430, 448; Bigelow Torts, p. 614 et seq. 

27 Rose’s Case, Allen’s Tel. Case p. 340; Allen’s 
Case, 66 Miss. 549. 

725 La. Ann. 383, 385. 

2* Harris v. Teleg. Co., 9 Phila. 88. 





believe that the stipulations in a telegraph 
blank, limiting the liability of a telegraph 
company for negligence or error, are void as 
against the receiver, who has suffered detri- 
ment by reason of acceptance of the incor- 
rect as correct; and we regard the receiver’s 
proper remedy as an action ex delicto for 
damages because of the misfeasance of the 
telegraph company or its agents. 
Chicago. Ill. G. C. Hamirron, LL. M. 








QUARANTINE — EXCLUSION OF ANIMALS 
FROM OTHER STATE—REGULATION OF 
COMMERCE. 


SMITH v. ST. LOUIS & SOUTHWESTERN 
RAILWAY COMPANY OF TEXAS. 


Supreme Court of the United States, April 22,1907. 

1. Quarantine regulations established by the gov- 
ernor of the state on recommendation of a live stock 
sanitary commission in pursuance of Tex. Rev. Stat. 
1895, art. 5048c, whereby the importation of all cattle 
from the state of Louisiana until the 15th day of the 
following November is prohibited, because the live 
stock commission had reason to believe that antbrax 
had or was liable to break out in that state, area 
proper exercise of the police power of the state. 

2. The presumption which the law attaches to the 
acts of public officers exists in favor of quarantine 
regulations established by the governor on the 
recommendation of a live stock sanitary commission, 
with respect to the sufficiency of the information on 
which the regulations were adopted. 

3. Proper quarantine regulations restricting the 
importation of cattle from another state on account 
of the danger of disease do not make unconstitutional 
regulations of commerce. 


Statement by Mr. Justice McKenna: This case 
involves the constitutionality of certain quaran- 
tine regulations of the state of Texas. The laws 
of ‘Texas provide for the creation of a live 
live stock sanitary commission, consisting of 
three members appointed by the governor, and 
prescribe their duty. The governor of the state 
issued the following proclamation: 

The Texas live stock commission having reason 
to believe that charbon or anthrax has oris liable 
to break out in the stateof Louisiana. from this 
time forth until the 15th day of November, 1897. no 
cattle, mules or horses are to be transported or 
driven into the state of Texas from the state of 
Louisiana. The live stock sanitary commission 
of the state of Texas hereby orders that any viola- 
tion of any of the aforesaid rules and regulations 
by moving of any cattle, mules or horses out of 
Louisiana into the state of Texas, is: contrary to 
said rules and regulations, and shall-be an 
offense, and punishable as provided by the laws 
of the state of ‘Texas. 

In consequence of this proclamation the rail- 
way company refused to deliver certain cattle to 
their owners, of whom the plaintiff in error was 
one, which it had received as freight from a con- 
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necting carrier, and which had been delivered to 
the latter in the state of Louisiana. The facts, or 
as many of them as is necessary to state, are as 
follows: 

The shipment of cattle was made upon a 
through bill of lading issued by the St. Louis & 
Southwestern Railway Company, at Plain Deal- 
ing, La., for Fort Worth, Tarrant county, Texas, 
and was a through and continuous shipment. The 
cattle arrived at Fort Worth on the 28th of Au- 
gust, 1897. The owners were ready to receive 
them, and tendered the amount of freight due 
thereon. The tender was rejected, and the de- 
livery of the cattle refused. The cattle remained 
in the pens of the plaintiff in error, the stock 
yards at Fort Worth refusing to receive them on 
account of the proclamation of the governor, and 
permission, which was asked by the railway com- 
pany of the live stock sanitary commission, to de- 
liver them to their owners, was also refused on 
account of the governor’s proclamation. There- 
after the railway company shipped the cattle back 
to Texarkana, to the line of railway from which 
they were received, by which line they were 
returned to Plain Dealing, and there tendered to 
the shippers, who refused to receive them. There- 
upon they were sold, after proper advertising, 
and the proceeds of the sale, less pasturage at 
Plain Dealing, were tendered to the owners, 
which was also refused. 

Mr. Justice McKenna, after making the forego- 
ing statement, delivered the opinion ofthe court: 

To what extent the police power of the state 
may be exerted on traflic and intercourse with the 
state, without conflicting with the commerce 
clause of the constitution of the United States, 
has not been precisely defined. In the case of Hen- 
derson v. New York, 92 U.S. 259, sub. nom. Hen- 
derson v. Wickham, 23 L. ed. 543, it was held 
that statute of the state, which, aiming to 
secure indemnity against persons coming from 
foreign countries becoming a charge upon the 
state, required shipowners to pay a fixed sum for 
each passenger,—that is, to pay for all passen- 
gers,—not limiting the payment to those who 
might actually become such charge,—was void. 
Whether the statute would have been valid if so 
limited was not decided. 

In Chy Lung v. Freeman, 92 U.S. 275, 23 L. 
Ed. 550, a statute declaring the same purpose as 
the New York statute, and apparently directed 
against persons mentally and physically infirm, 
and against convicted criminals and immoral 
women, was also declared void, because it im- 
posed conditions on all passengers, and invested 
a diseretion in officers which could be exercised 
against all passengers. The court, by Mr. Justice 
Miller, said: 

**We are not called upon by this statute to decide 
for or against the right of a state, in the absence 
of legislation by congress, to protect herself by 
necessary and proper laws against paupers and 
convicted eriminals from abroad; nor to lay 
down the definite limit of such right if it exist. 





Such a right can only arise from a vital necessity 
for its exercise, and cannot be carried beyond the 
scope of that necessity. When a state statute, 
limited to provisions necessary and appropriate 
to that object alone shall, in a proper contro- 
versy, come before us, it will be time enough to 
decide that question.” 

In Hannibal & St. J. R. Co. v. Husen, 95 U. 
S. 465, 24 L. Ed. 527, a statute of Missouri which 
provided that ‘‘no Texas, Mexican, or. Indian 
cattle shall be driven or otherwise conveyed into 
or remain in any county in this state between the 
1st day of March and the Ist day of November in 
each year, by any person or persons whatsoever,’ 
was held to be in conflict with the clause of the 
constitution which gives to congress the power 
to regulate interstate commerce. 

The case was an action for damages against the 
railroad company for bringing cattle into the 
state in violation of the act. A distinetion was 
made between a proper and an improper exertion 
of the police power of the state. The former was 
confined to the prohibition of actually infected or 
diseased cattle and to regulations not transcend- 
ing such prohibition. The statute was held not 
to be so confined, and hence was declared invalid. 

The relation of the police power of a state and 
the power of congress to regulate commerce 
came up again in Bowman v. Chicago & N. W. 
R. Co.,|125 U. 8. 465,31 L. Ed. 700, 1 Inters. Com. 
Rep. 823, 8 Sup. Ct. Rep. 689, 1062. The principle 
which underlies both powers and the range and 
operation of those powers was considered. The 
action was against the railroad company for re- 
fusing to transport beer from Chicago to Mar- 
shalltown, in Iowa. The refusal was attempted 
to be justified under a statute of Iowa against 
traffic in intoxicating liquors and the conveyance 
of the same by an express or railway company 
into the state, except under certain conditions. 
The statute was decided to be a regulation of 
commerce,—to be not within the police power of 
the state, and therefore void. Leisy v. Hardin, 
135 U.S. 100, 34 L. Ed. 128, 3 Inters. Com. Rep. 
36, 10 Sup. Ct. Rep. 681, is of the same general 
character, and need not be commented upon. See 
also Scott v. Donald, 165 U.S. 59, 41 L. Ed. 633, 
17 Sup. Ct. Rep. 265. 

In Schollenberger v. Pennsylvania, 171 U.S. ], 
43 L. Ed. 49, 18 Sup. Ct. Rep. 757, some prior 
cases were reviewed and the court, speaking by 
Mr. Justice Peckham, said: 

“The general rule, to be deduced from the de- 
cisions of this court is that a lawful article of 
commerce cannot be wholly excluded from im- 
portation into a state from another state where it 
was manufactured or grown. A state has power 
to regulate the introduction of any article, includ- 
ing a food product, so as to insure purity of the 
article imported, but such police power does not 
include the total exclusion ,even of an article of 
food. 

“In Minnesota v. Barber, 136 U. S. 313, 34 L. Ed. 
455, 3 Inters. Com. Rep. 185, 10 Sup. Ct. Rep. 862, 
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it was held that an inspection law relating to an 
article of food was not a rightful exercise of the 
police power of the state, if the inspection pre- 
scribed was of such a character, or if it were bur- 
dened with such conditions, as would wholly 
prevent the introduction of the sound article from 
other states. This was held in relation to the 
slaughter of animals whose meat was to be sold 
as food in the state passing the so-called inspec- 
tion law. The principle was aftirmed in Brimmer 
v. Rebman, 138 U. S. 78, 34 L. Ed. 862, 3 Inters. 
Com. Rep. 485, 11 Sup. Ct. Rep. 213, and in Scott 
v.. Donald, 165 U.S. 58, 97, 41 L. Ed. 632, 644, 17 
Sup. Ct. Rep. 265.” 

The exclusion in the case at bar is not as com- 
plete as in the cited cases. That, however, makes 
no difference if itis within their principle; and 
their principle does not depend upon the number 
of states which are embraced in the exclusion. It 
depends upon whe-her the police power of the 
state has been exerted ,beyond its province,— 
exerted to regulate interstate commerce—exerted 
to exclude, without discrimination, the good and 
the bad, the healthy and the diseased, and to an 
extent beyond what is necessary for any proper 
quarantine. The words in italics express an im- 
portant qualification. The prevention of disease 
is the essence of a quarantine law. Such law is 
directed, not only to the actually diseased, but to 
what has become exposed to disease. In Morgan’s 
L. & T. R. & 8.8. Co. v. Louisiana Bd. of Health, 
118 U.S. 455, 30 L. Ed. 237, 6 Sup. Ct. Rep. 1114, 
the quarantine system of Louisiana was sustained. 
It established a quarantine below New Orleans, 
provided health officers, and fees for them, to be 
paid by the ships detained and inspected. The 
system was held to be a proper exercise of the 
police power of the state for the protection of 
health though some of its rules amounted to reg- 
ulations of commerce with foreign nations and 
among the states. In Kimmish vy. Ball, 129 U.S. 
217, 32 L. Ed. 695, 2 Inters. Com. Rep. 407, 9'Sup. 
Ct. Rep. 277, certain sections of the laws of Iowa 
were passed on. One of them imposed a penalty 
upon any person who should bring into the state 
any Texas cattle unless they had been wintered at 
least one winter north of the southern boundary 
of the state of Missouri or Kansas; or should have 
in his possession any Texas cattle between the 
Ist day of November and the Ist day of April fol- 
lowing. Another section made any person hav- 
ing in his possession such cattle liable for any 
damages which might accrue from allowing them 
to run at large, ‘‘and thereby spreading the dis- 
ease among other cattle, known as the Texas 
fever.”’ and there was, besides, criminal punish- 
ment. The court did not pass upon the first sec- 
tion. Incommenting upon the second some per- 
tinent remarks were made on the facts which 
justified the statute, and the case of Hannibal & 
St. J. R. Co. v. Husen, 95 U. S. 465, 24 L. Ed. 527, 
was explained. It was said that the case ‘“‘inter- 
preted the law of Missouri as saying to all trans- 
portation companies: ‘You shall not bring into 





the state any Texas cattle, or any Mexican cattle, 
or Indian cattle, between March Ist and Decem- 
ber lst in any year, no matter whether they are 
free from disease or not, no matter whether they 
may do an injury to the inhabitants of the state 
or not; and if you do bring them in, even for the 
purpose of carrying them through the state with- 
out unloading them, you shall be subject to 
extraordinary liabilities.’ P. 473, L. Ed. 531. Sueh 
a statute, the court held, was not a quarantine 
law, nor an inspection law, but alaw which inter- 
fered with interstate commerce, and therefore, 
invalid. Atthe same time the court admitted 
unhesitatingly that a state may pass laws to pre- 
vent animals suffering from contagious or infec- 
tious diseases from entering within it. P. 472, L. 
Ed. 530. No attempt was made to show that all 
Texas, Mexican, or Indian cattle coming from the 
malarial districts during the months mentioned 
were infected with the disease, or that such cattle 
were so generally infected that it would have 
been impossible to separate the healthy from the 
diseased. Had such proof been given, a different 
question would have been presented for the con- 
sideration of the court. Certainly all animals 
thus infected may be excluded from the state by 
its laws until they are cured of the disease, or at 
least until some mode of transporting them with- 
out danger of spreading it is devised.” 

In Missouri, K. & 'T’. R. Co. v. Haber, 169 U.S. 
613, 42 L. Ed. 878, 18 Sup. Ct. Rep. 488, the Husen 
case was again commented upon, and what the 
law of Missouri was and was not was again de- 
clared. A statute of Kansas, however, which 
made any person who shall;drive or ship into the 
state ‘‘any cattle liable or capable of commu- 
nicating Texas, splenetic or Spanish fever to any 
domestic cattle of this state shall be liable * * * 
for * * * damages,’ was held not to bea reg- 
ulation of commerce. It was also held that the 
statute was not repugnant to the act of congress 
of March 29, 1884 (23 Stat. at L. 31, ch. 60), 
known as the animal industry act. 

What, however, is a proper quarantine law— 
what a proper inspection law in regard to cattle 
—has not been declared. Under the guise of 
either a regulation of commerce will not be per- 
mitted. Any pretense or masquerade will be dis- 
regarded, and the true purpose of a statute ascer- 
tained. Henderson v. New York, 92 U.S. 259, 
sub. nom. Henderson v. Wickham, 23 I. Ed. 543, 
and Chy Lung v. Freeman, 92 U. 8. 275, 23 L. Ed. 
550. But we are not now put to any inquiry of 
that kind. ‘The good faith and sincerity of the 
Texas officers cannot be doubted, and the stat- 
utes under which they acted cannot be justifiably 
complained of. The regulations prescribed are 
complained of, but are they not reasonably adapt- 
ive to the purpose of the statutes,—not in excess 
of it? Quarantine regulations cannot be the same 
for cattle as for persons, and must vary with the 
nature of the disease to be defended against. 
As the court of civil appeals said: ‘The necessi- 
ties of such cases often require prompt action. If 
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too long delayed the end to be attained by the 
exercise of the power to declare a quaran- 
tine may be defeated and irreparable injury 
done.”’ 

It is urged that it does not appear that the 
action of the live stock sanitary commission was 
taken on sufficient information. It does not 
appear that it was not, and the presumption which 
the law attaches to the acts of public officers 
must obtain and prevail. The plaintiff in error 
relies entirely on abstract right, which he seems 
to think cannot depend upon any circumstances, 
or be affected by them. This is a radical mis- 
take. It is the character of the circumstances 
which gives or takes from a law or regulation of 
«quarantinea legal quality. In some cases the 
circumstance would have to be shown to sustain 
the quarantine, as was said in Kimmish v. Bell, 
129 U.S. 217, 32 L. Ed. 695, 2 Inters. Com. Rep. 
407, 9 Sup. Ct. Rep. 277. But the presumptions 
of the law are proof, and such presumptions exist 
in the pending case, arising from the provisions 
of and the duties enjoined by the statute, and 
sanction the action of the sanitary commission 
and the governor of the state. If they could have 
been, they should have been met and overcome, 
and the remarks of the court of civil appeals be- 
comes pertinent: 

‘The facts in this case are not disputed. The 
plaintiff sues as for a conversion, because of a re- 
fusal to deliver his cattle at Fort Worth. It is 
necessary to his recovery that he show that it 
was the legal duty of the defendant company to 
make such delivery. It is for the breach of this 
alleged duty he sues; yet it nowhere appears 
from the record that before the quarantine line in 
question was established the sanitary commission 
did not make the most careful and thorough in- 
vestigation into the necessity therefor, if, indeed, 
that matter could in any event be inquired into. 
So far as the record shows, every animal of the 
kind prohibited in the state of Louisiana may 
have been actually affected with charbon or 
anthrax, and it conceded that this is a disease 
different from Texas or splenetic fever, and that 
it is contagious and infectious and of the most 
virulent character.” 

Judgment affirmed. 

Mr. Justice Harlan dissenting: 

fam unable to concur in the opinion and judg- 
ment of the court. The grounds of my dissent 
are these: (1) The railroad company was bound 
to discharge its duties as a carrier unless relieved 
therefrom by such quarantine regulations under 
the laws of Texas as were consistent with the 
constitution of the United States. It could not 
plead in defense of its action the quarantine 
regulations adopted by the state sanitary com- 
mission and the proclamation of the governor of 
that state, if such regulations and proclamation 
were void under the constitution of the United 
States. (2) The authority of the state to estab- 
lish quarantine regulations for the protection of 
the health of its people does not authorize it to 





create an embargo upon all commerce involved 
in the transportation of live stock from Louisiana 
to Texas. There does not appear on the face of 
the transaction any ground whatever for estab- 
lishing a complete embargo for any given period 
upon all transportation of live stock from Louisi- 
ana to Texas. 

I think, therefore, that the regulations and 
proclamation upon which the defendant relied 
were to be deemed void and therefore inapplica- 
ble to the particular transportation referred to in 
the complaint. 

It seems to me that the present case comes 
within the principles announced in Henderson v. 
New York, 92 U.S. 259, sui nom. Henderson v. 
Wickham, 23 L. Ed. 543. That case involved the 
validity of a statute of New York having for its 
object the protection of the people of that state 
against the immigration of foreign paupers. It 
was held by this court to be unconstitutional, be- 
cause ‘‘its practical result was to impose a burden 
upon all passengers from foreign countries.’’ In 
that case it was said that, in whatever language a 
statute was framed, its purpose must be deter- 
mined by its natural and reasonable effect. So, 
also, in Hannibal & St. J. R. Co.v. Husen, 95 
U.S. 465, 473, 24 L. Ed. 527, 531, we held that a 
statute of Missouri relating to the bringing into 
that state of any Texas, Mexican or Indian cattle 
between certain dates was a plain intrusion upon 
the exclusive domain of congress. This court 
said: ‘It is nota quarantinelaw. It is not an 
inspection law. It says to all natural persons 
and to all transportation companies: ‘You sball 
not bring into the state any Texas cattle, or 
any Mexican cattle, or Indian cattle, between 
March Ist and December Ist in any year, no mat- 
ter whether they are free from disease or not, no 
matter whether they may do an injury to the in- 
habitants of the state or not; and if you do bring 
them in, even for the purpose of carrying them 
through the state without unloading them, you 
shall be subject to extraordinary liabilities.’ 
Such a statute, we do not doubt, is beyond the 
power of a state to enact. ‘To hold otherwise 
would be to ignore one of the leading objects 
which the constitution of the United States was 
designed to secure."* What was said of the Mis- 
souri statute may be repeated as to the regula- 
tions adopted by the sanitary commission and the 
proclamation of the governor of ‘Texas forbidding 
the bringing of cattle into that state from Louisi- 
ana. The result in my judgment is, in view of 
our former decisions, that the quarantine regula- 
tions and proclamation in question involved, by 
their natural and practical operation, an unau- 
thorized obstruction to the freedom of interstate 
commerce. ‘This must be so, even if the statute 
of Texas, reasonably interpreted, was itself. not 
repugnant to the constitution of the United 
States. 

Mr. Justice White authorizes me to say that he 
concurs in these views. 


Nore.—Quarantine Laws as Regulations of Inter- 
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state Commerce.—No more difficult or confusing 
question of law exists to day that the right of a state, 
under its general police power, to enact laws regulat- 
ing or prohibiting the immigration, introduction or 
importation into the states of persons, live stock or 
merchandise which it deems dangerous to the general 
health or morals. Not only are the authorities of 
the different state courts in hopeless conflict, but the 
decisions.of the supreme court. itself are difficult to 
reconcile. In the beginning of this discussion we 
believe we can assert, without fear of being success- 
fully contradicted, that the highest of all laws is that 
of self-defense, whether of states or individuals, and 
further, that neither expressly nor impliédly have the 
states of the American Union surrendered one iota of 
this right to the general government. Therefore, in 
the exercise of this right, a state may legislate in its 
own defense, even though its action may affect inter- 
state commerce, if it does not amount toa regulation. 
Missouri, Kansas & Texas R. R. v. Haber, 169 U. S. 
613; Gibbons v. Ogden, 9 Wheat. (U. 8S.) 1; Vance v. 
Vandercook Co., 170 U. S. 438; New York, ete. R. R. 
v. New York, 165 U. S. 628; Sherlock v. Alling, 93 U. 
S. 99; Michigan Telephone Co. v. Charlotte, 93 Fed. 
Rep. 11; Lake Shore, etc. R. R. v. Ohio, 173 U.S. 285; 
Huse-v: Glover,'119'U.'S. 548; Gulf, ete. R. R. v. Hel- 
fley, 158 U. 8. 98; Morgan Steamship Co. v. Board of 
Health, 118 U. S. 455; Leloup v. Mobile, 127 U. S. 640; 
Western Union v. James, 162 U. S. 650; Railroad Com- 
mission Cases, 116 U.S. 307. This rule is well stated 
in the celebrated case of Railroad Co. v. Husen,95 U.S. 
471, which, although going farther than any other case 
in denying the right of the state,under its police power, 
to infringe upon the rights of congress over inter- 
state commerce, nevertheless gives this clear recogni- 
tion of the rights of the state under such circum- 
stances: ‘It may be admitted that the police power of 
a state justifies the adoption of precautionary meas- 
ures against social evils. Under it a state may legis- 
late to prevent the spread of crime or pauperism, or 
disturbance of the peace. It may exclude from its 
limits convicts, paupers, idiots and lunatics, and per- 
sons likely to become a public charge, as well as per- 
sons afflicted by contagious or infectious diseases; a 
right founded on the sacred law of self-defense. The 
same principle, it must be conceded, would justify 
the exclusion of property dangerous to the property 
of citizens of the state; for example, animals having 
contagious or infectious diseases, All these exertions 
of power are self-defensive.” 

The celebrated case of Gibbons v. Ogden, 9 Wheat. 
1, is, of course, the leading case on this question. The 
decision in that case established forever the complete 
supremacy of congress over interstate commerce. 
tection of persons and property as is injurious to hte 
But even at that time it was foreseen that ifeverything 
which a state did, even in its own defense, that af- 
fected interstate commerce, were to be nullified, 
there would be constant friction and bitterness be- 
tween the states and the federal government. To 
avoid this Mr. Justice Johnson, in his concurring 
opinion, said: ‘“‘The same bale of goods, the same 
cask of proyisions, or the same ship, that may-be. the 
subject of commercial regutations; may also be the 
vehicle of disease. And the health laws that require 
them to be stopped and ventilated are no more in- 
tended as regulations of commerce than the laws 
which permit their importation are intended to in- 
oculate the community with disease. Their different 
purposes mark the distinction between the powers 
brought into action, and while frankly exercised they 
ce an produce no serious collision.” 





One of the most interesting phases of this question 
arose about 1875, at the time when the opposition of 
cattle raisers of the north began to be raised against 
the importation of cattle inoculated with a disease 
known as Spanish or Texas fever. Kansas, Missouri, 
Illinois, Iowa, and other states passed prohibitory 
laws excluding the introduction of such cattle during 
certain periods of the year and laying extraordinary 
liabilities upon those who violated the laws. The first’ 
case in which statutes of this kind came before 
the supreme court was that of Railroad v. 
Husen, 9% U. S. 465. The statute under 
consideration was that of Missouri and prohibited 
the introduction jinto the state of any ‘“‘Texas, Mex- 
ican or Indian cattle’? between the first day of March 
and the first day of November, except that on inter- 
state railroads or steamboats, such cattle would be 
permitted topass through the state provided they 
were not unloaded at any place within its bounda- 
ries, but even in such case the carrier would be liable 
for existence of the disease at any place along its line, 
the very fact of its existence being prima facie proof 
ofits being communicated by such transportation. The 
exact ground on which the supreme court held 
this statute to be unconstitutional was that it prohib- 
ited the introduction of all Texas, Mexican or Indian 
cattle “without any distinction between such as 
may be diseased and such as are not.” At the same 
time the court laid down this general rnie, that while 
a state may enact sanitary laws, and for the purpose 
of self-protection establish quarantie and reasonable 
inspection regulations, and prevent persons and 
animals having contagious or infectious diseases 
from entering the state, it cannot, beyond what is 
absolutely necessary for self-protection, interfere 
with transportation into or through its territory. In 
1888 inthe case of Kimmishv. Ball, 129 U.S. 217, 
the statute of lowa came before the court, but only 
that section of it creating a civil liability upon those 
bringing such cattle into the state and letting them 
run at large, for all damages that might result. The 
ease isimportant, however, for its construction of 
the case of Railroad Co. v. Husen. Inthe interval 
between these two decisions, scientists had madea 
close study of this disease and the districts where it 
originated and while many ofthe views expressed 
were not in harmony, several conclusions had been 
reached and generally adopted. The court states 
these conclusions as follows: ‘*That cattle coming 
from those sections of the country during the spring 
and summer months are often infected with a con- 
tagious and dangerous fever is a notorious fact; as is 
also the fact that cold weather, such a3 is usualin the 
winter north ofthe southern boundary of Missouri 
and Kansas, destroys the virus of the disease,and thus 
removes all danger of infection.’”’ In discussing the 
case of Railroad Co. v. Husen, after showing that the 
ground of the court’s objection to the Missouri stat- 
ute was that it excluded a/l Texas, Mexican or Indian 
cattle without regard to whether they were diseased 
or not, Justice Field uses these significant words: 
“No attempt was made to show that all Texas, Mex- 
ican or Indian cattle coming from-the-malaria] dis- 
tricts during the months mentioned were infected 
with the disease, or that such cattle were so gener- 
ally affected that it would have been impossible to 
separate the healthy from the diseased. Had such 
proof been given adifferent question would have 
been presented forthe consideration of the court. 
Certainly all animals thusinfected may be excluded 
from the state by its laws until they are cured of the 
disease, or at least until some mode of transporting 
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them without danger of spreading it is devised.” 

The question again arose in 1897 in the case of Mis- 
souri, Kansas & Texas R. R. v. Haber, 169 U. S. 613, 
the statute of Kansas being inthe crucible. This stat- 
ute was in effect the same as the Missouri statute, ex- 
cept that it excluded all cattle liable to impart, or 
capable of communicating disease. Further on, how- 
ever, it makes proof that the cattle alleged to 
caused. damage, were brought into the state. from 
south of the thirty-seventh paralle) of north latitude, 
shall be prima facie evidence that such cattle were, 
between the months of February and December, 
capable of communicating Texas, splenic or Spanish 
fever. This statute the court held to be valid. After 
an exhaustive examination of the authorities, Justice 
Harlan reaches the conclusion that, if a carrier takes 
diseased cattle into a state, it does so subject for any 
injury thereby done to domestic cattle to such lia- 
bility as may arise under any law of the state, 
that does not go beyond the necessities of the 
case and burden or prohibit interstate commerce, 
and astatute prescribing asarule of civil conduct 
thata person or corporation shall not bring into 
the etate cattle known, or which by proper diligence 
ought to be known, to be capable of communicating 
disease to domestic cattle, cannot be. regarded as 
beyond the necessities ofthe case. Ina strong dis. 
senting opinion Justice Brewer attempts to show 
that this decision practically overrules the case of 
Railroad Co. v. Husen, and points out some serious 
results which will likely result from the decision, one 
of which is especially important. “If,” says Justice 
Brewer, “other northern states follow with like leg- 
islation commerce betweenthe two sections of the 
country in this most important product of portions 
of the south will be practically interrupted.” 


It may therefore he safely assumed that the exercise 
of thepolice power by the states was not surrendered 
in any particular to the federal government and all 
state legislation affecting interstate commerce to be 
valid must come within the legitimate exercise of 
this power. Robbins v. Taxing District, 120 U. S. 
489. But police regulations must be such in fact; a 
state cannot, under alleged cover of its police power, 
burden interstate commerce where the regulation 
goes beyond the necessities of the case. Hall v. De 
Cuir, 95 U. 8S. 485; Seott v. Donald, 165 U. S. 91; 
Brennan v. Titusville, 153 U. S. 289; Patapsco Guano 
Co. v. Board of Agriculture, 171 U. 8S. 345; Chy Lung 
v. Freeman, 92 U.S. 275; Plessy v. Ferguson, 163 U. 
8. 537; Schollenberger v. Pennsylvania, 171 U. S. 1. 
Thus an express declaration that a statute is passed 
in pursuance of the police power, and as a police 
regulation is not bindiag upon the |federal courts, 
and will not sustain the statute if the act is one which 
trenches directly upon that whichis within the ex- 
clusive jurisdiction of the national government. 
Brennan vy. Titusville, 153 U.S. 289. The case of 
Railroad v. Haber, supra, has firmly established the 
rule thatin regard to the commerce clause of the 
constitution, the failure of congress to act is an im- 
plied declaration that until congress sees fit to act, 
the states themselves-may-act, ard make any -reason- 
able regfilations in protection of. the health and 
morals of the people. Fhus it was said in Mobile 
County v. Kimball, 102 U. S. 691: ‘There have been, 
it istrue, expressions by individual judges of this 
court going tothe length that the mere grant of the 
commercial power, anterior to any action of congress 
under it, is exclusive of all state authority; but there 
bas been no adjudication of the court to that effect.” 





« JETSAM AND FLOTSAM. 


From an address delivered before the Georgia 
State Bar Association, at Warm Springs, Ga., July 4, 
1901, by Mr. Joseph Hansell Merrill, of Thomasville. 
Ga., we quote the following: 

THE BIBLE IN A LAWYER'S LIBRARY. 

I had presented to me several years ago five pon- 
derous volumes bound in law sheep, Matthew Henry’s 
Commentaries, inscribed on the inside cover of one 
of which was, ‘‘That my brother may be conversant 
with the laws of the kingdom of God, as well as those 
of the commonwealth of Georgia.’’ The result is 
that, being myself a straggler along after the throng 
of Bible students, and having seen some of the 
treasures in this storehouse for lawyers, I thought it 
would not be amissto undertake to entertain you 
with some citations of special interest to lawyers in 
this book, which has been aptly said to be “A book 
for all ages and for all nations, for all classes of men 
and all states of society, for all capacities of intel- 
lect and all necessities of the soul. It is so conserva- 
tive as to makeit aduty to revere the past; so 
progressive as to be in advance of the most enlight- 
ened age.” 

4e etudy the-old Grecian Law, the Civil’ Law, the 
Code of Napoleon, the English Common Law, why 
not the Mosaic? For pure water, whichis the em- 
blem of truth, we trace the stream to its fountain 
head. Ifthere beahuman fountain head for law, 
surely that is Moses. If the measure be antiquity or 
wisdom, or the number who obey, or the length of 
time inflv enced, be stands pre-eminently above all 
others, even leaving out of consideration all question 
of divine inspiration. Judging by my own expe- 
rience, it will be a surprise to note to what an extent 
the Mosaic law is the foundation of our own. I was 
tirst led to study this by a reference from William on 
Executors to Numbers 27: 8—11, the Mosaic law, on 
the subject of descent, in a case I had where there 
was no wife or children or brothers or sisters. I have 
since had occasion often to consult it, to compare our 
laws with that, and at times found considerable help. 
We find. in the: twentieth chapter of Exodus the first 
giving of the Ten Commandments,the foundation ofall 
the law, of which all else is but an elaboration, since 
the germ of it all is contained in them. To them we 
trace all the acts which we call malumin se. By the 
light of them we determine what is right and what is 
wrong. which is the objective point in all our reason- 
ing. They are the constitution, and all laws that 
cannot stand the test of their requirements should be 
abrogated. Let us see what are some of these laws 
on subjects which we are dealing every day. In the 
twenty first chapter of Exodus, immediately follow- 
ing the decalogue, after disposing of the question of 
slavery, with which we are done, we come in the 
twelfth verse to the subject of homicides. Fora 
deliberate killing the penalty is, “He shall surely be 
put to death.” While, “If God deliver him into his 
hand” (a peculiar way of stating an accidental 
killing), a city of refuge is provided. This is not the 


' first time the death penalty is ordered. We find the 
: game law given to Noah (Genesis 9:6), “‘ Whoseshed-! 


deth man’s blood, by man shall his blood be shed.” 
The next subject treated is kidknaping, one of very 
lively interest to us during the past year. The law is, 
‘she that stealeth a man and selleth him, or if he be 
found in his hand, he shall be surely put to death.” 
When we read of the agony of parents suffering from 
this crime we feel that the Mosaic penalty is more 
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appropriate than our four to seven years in the 
penitentiary. In the matter of larceny (25:7), if 
goods be stolen double restitution shail be made. 
This was good authority for our similar provision in 
the double penalty for selling mortgaged property, 
but slavery and imprisonment for debt having been 
abolished, it was dropped out as unconstitutional. 
Double damages also for trespasses of cattle. The law 
of inheritance is given in Numbers 27:8—11, “Ifa 
man die and have noson ye shall cause his inheri- 
tance to pass to his daughter; if he have no daughter, 
then to his brethren; if he have no brethren, then to 
his father’s brethern; if bis father have no brethren, 
then to his kinsman that is next to bim of his family.” 
And what are these laws to us? Go one step further 
with me and recognize their divine inspiration. ‘‘On 
the two tables of stone hang all the law and the 
prophets.” Proclaimed from the summit of Mt. 
Sinai, in the earliest authentic history of man, they 
have been and are to-day a light to the world, show- 
ing toe path of right, of justice, of peace, of happi- 
ness. Inthe Bible we have that law that is inexor- 
able, that mustbe, alwaysis, and always will be, 
obeyed. Given its violation the penalty never fails 


tofollow. Glorify God if we will by obeying and. 


experiencing his mercies. If notin this way, then 
we shall glorify him by vindicating his justice. 

To the student of oratory, and I take it we are all 
such, the Bible is of great value. Itabounds in the 
most apt illustrations, most striking, dramatic scenes; 
from itcan be made the most effective quotations, 
because, as the people sang: “Saul has slain his 
thousands, but David his tens of thousands,” so ina 
lawyer’s regulation audience of twelve, or the politi- 
cian’s “‘vast concourse,’’ where one has read Skake- 
speare, ten have read the Bible, are familiar with it, 
and instantly grasp youridea. It is remarkable to note 
how many of **The World’s Best Orations”’ (Brewer) 
have the words, phrases, ideas of the Bible in their 
climaxes. One ofthe most effective speeches I ever 
heard made in our court house, was made by one of 
our bar defending afarmer ina suit by a horse 
dealer, the plea breach of warranty; and it consisted 
of almost nothing but the preoration: ‘Gentlemen, 
you have all read in your Bibles how a certain man 
went from Jerusalem down to Jericho and fell among 
thieves. Well, this defendant left his farm up here 
in the country, and came downto Thomasville and 
fell among—horse traders.’’ As a graceful and 
effective speaker, the Apostle Paul never had a buman 
superior. Note the delicate compliment with which 
he begins his defense before Agrippa. “I think myself 
happy, King Agrippa, because I shall answer for my- 


self this day before thee, especially because I know, 


thee to be expert in all questions and customs which 
are among the Jews.”” Hear him at Athens, a city 
full of statues to gods and goddesses. ‘*Ye men of 
Athens, I perceive that inall things ye are very 
religious. For as I passed by and beheld your 
devotions [ found an altar with this inscription, ‘To 
the Unknown God;’ whom therefore ye ignorantly 
worship, him declare I unto you.” How beautifully 
he catches their attention by referring to something 
they are already interested in. They start off on 
common ground, well acquainted. Contrast the 
effect of this style of speaking with that of the man 
who plunges into what. he has to say, like a school- 
boy into his declamation. Those inclined to sky- 
scraping oratory, by which they shout over juries 
heads, and then wonder why they rarely get a verdict, 
could profitably study the style of the Lord himself, 
unquestionably the most forceful speaker the world 





has known. See how constantly he uses the expres- 
sions, the experiences, the customs, the surroundings 
of the every day life of his audiences. 








BOOK REVIEWS. 


WILLIAMS ON MUNICIPAL LIABILITY FOR TORT. 


A rew book of vital importance to city solicitors 
ard lawyers having suits against municipalities for 
tort and negligence is that entitled, ‘“The Liability of 
Municipal Corporations for Tort,” by Waterman L. 
Williams, A. B., LL. B. The book treats very fully 
the rules that govern the liablity of such corporations 
in the different classes of tort and negligence cases, 
and the general principles on which these rules rest as 
they have become clear and well settled. Mr. Williams, 
in determining these rules, carefully considers these 
three points: First. The character of the corpora- 
tion chargeable with liability for thetort. Second. 
The nature of the duty from the breach of which the 
tort resulted. Third. The means at the command of 
the corporation for tae performance of that duty. 
Published by Little, Brown & Company, Boston, 
Mass. 


BURBDICK ON SALES. 


An advance in the preparation of legal text-books 
is the distinction that is being closely observed be- 
tween books for the busy lawyer and practitioner 
and those for the law student and theorist. It is 
almost impossible at this day to write a book on any 
important legal subject that will be suitable to both 
lawyer and student. The latter require a clear un- 
derstanding of the principles of law without being 
confused with their extensive application, the former 
demand the complete and exhaustive analysis of the 
decided cases, with every shadow of distinction which 
experience and wisdom bas dictated in the applica- 
tion of the general rules oflaw. Inthe student’s 
text-book the method is synthetical—building up 
general principles from decided cases—in the law- 
yer’s text-book, the method is analytical, tearing 
apart the general principles and showing their appli- 
cation under a thousand different conditions. A 
most notable example of the student’s text-book and 
one, by the way, which the author claims to be useful 
only to students, isthe Lawof Sales of Personal 
Property by Francis M. Burdick, Professor of Law in 
Columbia University. Itis a compact little book 
covering the entire subject of Sales in 284 pages. The 
style is clear, concise and accurate. .This is a revised 
edition of this work but is practically a new edition. 
Among the most important subjects which have re- 
ceived fuller treatment are “Reservation of the Right 
of Disposal,” “‘Condition and Warranties,” and “In- 
terest as Damages.”’ On “Conditions and Warran- 
ties” Professor Burdick contributed an article to 
the Columbia Law Review for February, which has 
attracted much attention: and the pith of that article 
is to be found in the chapter given to that branch of 
the subject, which is based, not on theory, but on an 
analysis of the leading cases and on acareful, consist- 
ent use of the terms. ‘‘conditions” and “warranties.” 
On some doubtful questions discussed in the earlier 
edition, cases decided inthe Jast few years have 
thrown effective light, and these cases are carefully 
studied and cited; votably is this the case in discuss- 
ing the question of the *‘Premature Repudiation of 
His Contract by the Purchaser.”’ Published by  Lit- 
tle, Brown & Company, Boston, Mass. 
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BOOKS RECEIVED. 


Handbook of Equity Jurisprudence. By James W. 
Eaton, of the Albany Bar. Professor of Law in 
the Albany Law School, and Lecturer in the Bos- 
ton University School of Law. St. Paul, Minn.: 
West Publishing Co., 1901. Sheep, pp. 734. 
Price, $3.75. Review will follow. 

The Law of Contracts. By Edward Avery Harriman; 
of the Chicago Bar, Professor of Law in the 
Northwestern University Law School. Second 
Edition, Revised and Enlarged. Boston: Little, 
Brown & Company, 1901. Sheep, pp. 410. Price, 
$3.50. Review will follow. 

Handbook of Admiralty Law. By Robert M. Hughes, 
M. A. of the Norfolk (Va.) Bar. St. Paul, Minn.: 
West Publishing Co., 1901. Sheep, pp. 503. Price, 
$3.75. Review will follow. 








HUMORS OF THE LAW. 


LORD ELDON’S APOLOGY. 

On one occasion, says the Green Bag, «junior 
counsel, on their lordships giving judgment against 
his client, exclaimed that he was surprised at their 
decision. This was construed intoa contempt of 
court, and the young barrister was ordered to at- 
tend at the bar the next morning. Fearful of the 
consequences, he consulted his friend John Scott 
(afterward Lord Eldon), who told him to be perfectly 
at ease, for he would apologize for him in a way that 
would avert any unpleasant result. Accordingly 
when the name of the delinquent was called, Scott 
rose and coolly addressed the judges: ‘‘) am very sor- 
ry, my lords,” he said, “‘that my young friend has so 
far forgotten himself as to treat your lordships with 
disrespect; he is extremely penitent, and you will 
kindly ascribe his unintentional insult to his igno- 
rance. You must see at once that it did originate in 
that. Hesaid he was surprised at the decision of 
yourlordships. Now, if he had not been ignorant of 
what takes place inthis court every day—bad he 
known you but half so long as I have done—he would 
not be surprised at anything you did.” 

An aged professor, after lecturing on the distinction 
between trespass and case, asked one of the pupils: 
“Mr. B. suppose I should be walking in the public 
street and you should throw a rock and put out one 
of my eyes, what sort ofan action would I have?” 
“An action on the case,’? was the ready answer. 
“Why so?” ‘Because Blackstone lays it down that 
an action onthe case isthe proper remedy of ob- 
structing ancient lights.”’ 

The following story of the late Mr. Batten, K. C., is 
told by the Western Mail. Before Mr. Batten took 
sick he had already-had a successful business career, 
holding a large number of company directorships, 
and on one occasion he found himself acting as coun- 
sel against one of the companies of which he was 
director. Nevertheless, this truly Gilbertian position 
ofthe K. C. did not prevent him making an elaborate 
case against hisown company. On sitting down after 
his lengthy argument, Mr. Batten wastold by the 
ehairman of the parliamentary committee — the 
tribunal by which the case was tried—that they had 
heard enough, and added, “‘We decide in your 
favor.” Here the chairman paused, Mr. Batten 
smiling triumphantly in the meantime, and then the 
chairman continued, ‘‘as director.” Naturally, the 
committee were convulsed with laughter, in which 
Mr. Batten himself joined. 





WEEKLY DIGEST. 


@1 ALL the Current Opinions of ALA the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
iu Fall or Commented apon in our Notes of Im- 
portant Decisions and except those Opinions in 
whieh no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 
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1. ADVERSE P@SSESSION — Rights of Trespasser.— 
One who enters upon lands as a trespasser, and asserts 
aclaim of ownership thereto, may have such adverse 
possession of the property as may be tacked to a suc- 
ceeding possession in privity and ripen into title.— 
PEARSON Vv. ADAMS, Ala., 29 South. Rep. 977. 

2. BANKRUPTCY—Avoidance of Liens—Attachments. 
—An attachment on mesne process under the statutes 
of Massachusetts, which creates a Jien, under the de 
cisions ofthe courts, enforceable, however, only by 
obtaining judgment and issuing execution thereon 
within a limited time, is not discharged, under Bankr. 
Act 1898, § 67f, by the filing of a petition in bankruptcy 
against the defendant more than four months after 
such attachment was levied, although the judgment 
was not obtained until withinthe four months; nor 
are the judgment and execution issued thereon ren- 
dered void by such section, since they do not affect 
with a lienthe property attached, but only enforce 
the lien already existing, and which, having attached 
more than four months before the filing of the peti- 
tion, is, by necessary implication, preserved by the 
act.—IN RE BLAIR, U. S. D. C., D. (Mass.), 108 Fed. Rep. 
529. 

3, BANKRUPTCY—Avoidance of Liens—Attachments. 
—V. 8. §1791, provides that “personal p#operty at- 
tached on mesne process shall be held to respond to 
the judgment rendered thereon 30 days from the time 
it is rendered; and unless the plaintiff within 30 days 
from the rendition of final Judgment takes such prop- 
erty in execution it shall be discharged from such 
process.” The decisions of the sunreme court of the 
state treat such attachment as an inchoate lien, which 
must be perfected by the creditor by obtaining judg- 
ment and taking out execution within 30 days. Held, 
that where such an attachment was made of property 
ofa bankrupt morethan four months prior to the fil- 
ing of the petition in bankruptcy, but judgment was 
obtained and execution issued within the four 
months, such judgment and execution were void, so 
far as related to the attached property and the 
property affected was discharged, under Bankr. Act 
1898, § 67f.—IN RE JOHNSON, U. 8S. C.D., D. (Vt.), 108 
Fed. Rep. 373. . 

4. BANKRUPTCY — Discharge — Fraudulent Conceal- 
ment of Assets.—Facts and circumstances showing a 
fraudulent concealment of assets by a bankrupt, 
which will defeat his right to a discharge, must be 
proved, and will not be deduced as a matter of doubt- 
ful inference, from other facts and circumstances.— 
IN RE Conn, U.S. D. C., D. (Oreg.), 108 Fed. Rep. 525. 

5. BANKRUPTCY — Election of Trustee—Authbority of 
Attorney to Vote.—The mere relation of attorney at 
law for creditors of a bankrupt does not authorize 
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such attorney to vote in behalfof his clients at the 
election of trustee.—IN RE SCULLY,U. S. D.C.,E. D. 
(Pa.), 108 Fed. Rep. 372. 

6. BANKRUPTCY — Secret Partner in Bankrupt.— 
Where a person was adjudged a bankrupt, as sole 
owner ofa business conducted in the name of a com- 
pany, and has been treated as such sole owner 
throughout the proceedings,—the only assets received 
by thetrustee being the property of sucb business, 
and the only creditors those of the concern,—distribu- 
tion of the estate will be made on that basis, notwith- 
standing evidence showing that another person was a 
secret partner in the business, which interest he de- 
nies.—IN RE Harris, U.8. D. C.,N. D. (Ohio), 108 Fed. 
Rep. 517. 

7. BANKRUPTCY—Stay of Attachment Suit—Vacation 
after Bankrupt’s Discharge.—A stay order restraining 
the prosecution of an action against a bankrupt, en- 
tered under Bankr. Act 1898, § lla, is in its nature 
temporary only, and should ordinarily be vacated as 
a matter of course, on application of the creditor, 
after the bankrupt has been discharged. The fact 
that the bankrupt had given a bond in the action to 
release an attachment priorto his bankruptcy, and 
the effect of the discharge on the liability of the sure- 
ties under the state statute, are matters which cannot 
be taken into consideration by the court on a motion 
to vacate such stay; but both parties alike should be 
remitted to their rights,remedies, and defenses under 
the law inthe court in which the action is pending.— 
IN RE ROSENTHAL, U. 8S. D.U., 8. D.(N. Y.), 108 Fed. 
Rep. 368. 

8. BANKRUPTCY—Stay of Execution against Trustee. 
—The assets of a bankrupt in the custody of a court of 
bankraptcy are distributable under its order alone, 
and are not subject to levy by a sheriffto satisfy a 
judgment against the trustee, who is entitled to an or- 
der restraining such a threatened levy.—IN RE NEELY, 
U.S. D.C., 8. D. (N. Y.,, 108 Fed. Rep. 371. 

9. BENEFICIAT. ASSOCIATIONS— Assess ments—Records 
—Evidence.—Where, inan action ona benefit certifi 
cate, defendant introduced parol evidence to show 
that ata certain meeting deceased was reported for 
non-payment of dues, and at a subsequent meeting 
suspended, defendant could not be heard to complain 
of a charge requiring defendant to establish such facts 
by more than a preponderance of the evidence; it ap- 
pearing that a record of such actions should have 
been kept, the notice which would come to deceased 
from the records being essential.—WALLACE v. FRa- 
TERNAL MYSTI€ CIRCLE, Mich., 86 N. W. Rep. 853. 

10. BENEFIT INSURANCE — Agents — Scope of Authbor- 
ity.—Where a representative of a mutual benefit in- 
surance company, within the scope of his authority, 
accepts a surrender of a benefit certificate, anda fee 
for the issuance of a new one, with knowledge that the 
holder ofthe certificate isin arrearsfor dues or as- 
sessments, the effect of his so doing is not avoided by 
evidence that he acted in ignorance of the legal con- 
sequences.—MODERN WOODMEN OF AMERICA V. LANE, 
Neb., 86 N. W. Rep. 943. 


11. Bonps — Bona Fide Purchaser — Railroads—Lien 
of Laborers.—Where a purchaser gavea noteto his 
vendor for the purchase price of railroad mortgage 
bonds, held that such note cannot be impounded to 
pay the debts of the vendor, though due to laborers 
for the construction of the roadbed.—UNION TRUST 
Co. v. DeTrRoiT & R. St. C. Ry., Mich., §86N. W. Rep. 
788. 

12. Bonps—Funding Excessive Debt Presumptively 
Valid if Any Part of the Debt Funded Might Have Been 
So.—Each county bond is a separate promise, and the 
basis of a separate cause of action against a county. 
Where the facts and conditions might have been such 
under the lawthat any part of the excessive debt 
funded might have been valid, the legal presumption 
is, in an action on the bond, that these facts and con- 
ditions existed, and that the bond in action was issued 

o fund a valid portion of the debt, because the pre- 





sumption is that the county officers faithfully dis- 
charged their duties, and issued the bond only after 
ascertaining the validity of the debt for which it was 
exchanged.—BOaRrD OF COMRS. OF LAKE CO. v. KEENE 
FIVE CENTS Sav. Bank, U. 8. C. C. of App., Eighth Cir- 
cuit, 108 Fed. Rep. 505. 


13. BOUNDARIES— Evidence— Declaration of Deceased 
Surveyor.—Under the rule established by decision in 
Texas, which, as a rule of property, is binding upon 
the federal courts sitting in that state, declarations of 
a deceased surveyor in regard to the lines and corners 
ofa survey which was originally made by bim, made 
on the ground while pointing out a monument placed 
there by him in making the survey, are admissible in 
evidence in an action involving the location of the 
survey, although atthe time the declarations were 
made he was part owner of the land embraced in such 
survey, and interested in a controversy then pending 
as to its boundaries. The objection that such declara- 
tions were self-serving is not fatal, sincethey could 
not be used as evidence during bis lifetime, or while 
his testimony was obtainable.—TRACY V. EGGLESTON, 
U.S.C. C. of App., Fifth Circuit, 108 Fed. Rep. 323. 


14. BROKERS — Commissions.—Evidence is admis- 
sible, in an action for commission for effecting the 
exchange of real estate, of conversations between 
plaintiff andthe person with whom defendant after- 
wards exchanged lands, in reference to such ex- 
change, where the statements therein were thereafter 
commupicated to defendant.—HUFF V. COLE’s ESTATE, 
Mich., 86 N. W. Rep. 835. 


15. BUILDING AND LOAN ASSOCIATIONS—Trust Deed— 
Extortionate Contract.—A building and loan trust deed 
securing $2,(00, which is procured by fraudulent repre- 
sentations that it is given only to secure the principal 
and 6 per cent. interest, when the deed requires the 
mortgagor to pay $24 per month on 40 shares of stock, 
20 of which are forthe sole benefit of the company, 
and $10 per month interest untilthe shares ofa par 
value of $100 per share are paid for, will be canceled 
for fraud on the suit of the mortgagor coupled with an 
offer to do equity by paying the principal with6 per 
cent, interest.—INGE v. INTERSTATE BLDG. & LOAN 
ASsNn., Miss., 29 South. Rep. 998. 


16. CARRIERS OF PASSENGERS — Breach of Contract— 
Assumption of Risk by Passenger.—Plaintiff secured a 
ticket from the defendant company for transportation 
from Detroit to Chicago and return over connecting 
roads. It was represented that the ticket included 
a berth on aconnecting boat, but the purseron the 
boat refused to honor the same, and plaintiff, refusing 
to pay the price demanded, slept on acouch in the 
cabin, and sues for physical pain suffered from a cold 
contracted from the fact that the cabin door was open 
all night. Held, that plaintiff assumed the risk of 
sleeping on she couch inthe cabin, and could not re- 
cover.—MEWETHY Vv. DETROIT, ETC. R. CO., Mich., 86 
N. W. Rep. 827. 


17. CHATTEL MORTGAGE—Bill of Sale.—An assign- 
ment of error upon the refusal of the court to give a 
request will not be considered, when no exception is 
taken.—WETMORE V. MOLONEY, Mich., 86N. W. Rep. 
808. 

18. COMMON Law—Adoption—Effect on Prior Law as 
to Married Women—Lien of Judgment on Land 
Fraudulently Conveyed.—The adoption of the com- 
mon law of England by Ariz. Laws 1885, No. 68, so far 
as that law isnot repugnant to or inconsistent with 
the constitution of the United States, Bill of Rights, or 
laws and customs of the territory, does not include an 
adoption ofthe common-law rule which precludes a 
husband from making a conveyance directly to his 
wife without the intervention of a trustee, since the 
pre-existing laws of the territory provide for com- 
munity property of husband and wife, allowing the 
wife to have separate property and the absolute dis- 
position thereof.—LUHRS V HANCOCK, U.S. S.C., 21 
Sup. Ct. Rep. 726. 
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19. CONSTITUTIONAL Law — Appeal by State — Equa! 
Protection of the Laws.—The allowance of an appeal 
to the state from the court of one district, but not from 
another district, of the state in case of the grant of a 
new trialto an accused person, is not a denial of the 
equal protection of the laws guaranteed by U. 8. 
Const. 14th Amend.—MALLETT Vv. NORTH CAROLINA, U. 
S.8.C., 21 Sup. Ct. Rep. 730. 

20. ConTRacT—Construction of Government Work— 
Action by Breach.—Where a contract for the construc- 
tion ofa dry dock forthe United States pruvided for 
constant inspection of the work by the government as 
it progressed, and such inspections were made, and 
on its completion the dock was examined by the board 
having the matter in charge, and accepted and paid 
for, the government is bound by such acceptance, and, 
in the absence of fraud, is estopped tothereafter claim 
that the work was not donein accordance with the 
contract.—UNITED STATES V. WALSH, U.S.C. C.,8. D. 
(CN. Y.), 108 Fed. Rep. 502. 

21. CONTRACT—Guaranty—Varying Written Contract. 
— Where a written guaranty was conditioned to collect 
certain claims, andto pay the full amount due ona 
note attached, an affidavit of defense averring that the 
obligors were not able to collect, and substituting for 
an absolute agreement to pay on a day certain one to 
pay only in case they collected, was insufficient, as 
varying theterms ofthe written instrument.—KENT 
v. SILVER, U.S. C. C. of App., Third Circuit, 108 Fed. 
Rep. 365. 

22. CONTRACT — Performance — Sunday Contract.— 
Where one party to a Sunday contract performs his 
part of iton week days, and the other accepts what is 
done, he must pay for what he receives.—BOLLIN V. 
HOOPER, Mich., 86 N. W. Rep. 795. 

23. CONTRACT—Void Contract—Ratification.—A con- 
tract void because executed on Sunday cannot be 
made valid by ratifications.—ACME ELECTRICAL, IL- 
LUSTRATING & ADVERTISING CO. V. VAN DERBECK, 
Mich., 86 E. W. Rep. 786. 

24. CONVERSION—Evidence.—In an action for con- 
version of logs upon which the plaintiff hada lien, 
held, the evidence sustains the verdict, and the trial 
court committed no reversible errors in its rulings as 
to the admission of evidence, nor as to its instructions 
to the jury.—CARVER Vv. CROOKSTON LUMBER CO., 
Minn., 86 N. W. Rep. 871. 

25. CREDITORS’ BILL—Decree—Interest.—Where the 
decree in a suit in the nature of a creditors’ bill orders 
a defendant to pay a fund in his hands into court 
forthwith, interest is chargeable thereon as upon any 
other judgment, without an express direction to that 
effect inthe decree.—STUART V. BURCHAM, Neb., 86 N. 
W. Rep. 898. 

26. CRIMINAL EVIDENCE—Bad Character of Accused. 
—It may be shown on cross-examination of defendant 
in a murder case, as going to his credibility, that he 
had been convicted of many atrocious crimes, and on 
his trials therefor he had denied his guilt.—PEOPLE Vv. 
HIGGINS, Mich., 86 N. W. Rep. 812. 


27. DBEDs — Description — Indefiniteness.—Where a 
deed purports to convey “all our right, title, claim, 
and interest in tract of land belonging to B, deceased, 
situated in” acertain county and state, the deed cen- 
veys nothing, since the description is destitute of data 
sufficient to identify any tract, and points tu nothing 
that would authorize extrinsic evidence to make it 
more definite.—BUNCKLEY V. JONES, Miss., 29 South. 
Rep. 1000. 

28. EJECTMENT—Receiver.— In an action of eject- 
ment a receiver will not be appointed to take charge 
of the property, and to collect rents and profits, be- 
fore judgment entered.—SMITH V. WHITE, Neb., 86N. 
W. Rep. 930. 

29, EJECTMENT—Writ of Possession—New Trial.—The 
fact that in ejectment the defendant has a statutory 
right to anew trial does not militate against plaint- 
iff’s right to a writ of possession, since Comp. Laws § 





10,986, recognizes the fact that plaintiff may lawfully 
have obtained possession before a motion fora new 
trial,and provides that he may maintain possession 
pending a new trial.—DawsoOn v. CHIPPEWA CIRCUIT 
JUDGE, Mich.,86 N. W. Rep. 801. 

30. EQuITY—Liability of Trustee for Default of Co- 
Trustee—Laches.—The fact that no intention to hold a 
trustee for the defalcation of a co-trustee was ever dis- 
closed until more than two years after the former's 
death and nearly six years after the latter’s death 
tends to show thatthe effort toso hold him was an 
afterthought, not entitled tothe approval of a court 
of equity.—COLBURN V. GRANT, U. 8.8. C., 21 Sup. Ct. 
Rep. 737. F 

81. Equiry—Second Mortgages.—One who, after the 
mortgaging of land, takes a deed from the mortgagor 
as security, and by arrangement with the mortgagor 
takes a tax deed for the benefit of the latter, and as 
security, is a second mortgagee, so that his interest is 
cut off by foreclosure of the first mortgage, and he has 
no standing to maintain suit to quiet title against the 
purchaser at such foreclosure.—VREELANB V. MON- 
NIER, Mich., 86 N. W. Rep. 819. 

32. EVIDENCE—Self-Serving Statements and Hearsay 
Deposited in a Public Office Incompetent Evidence. — 
The self-serving statements of a county or mupicipal- 
ity, made by its officers or agents, and written state- 
ments of third parties deposited or filed in its offices, 
are incompetent evidence to prove the facts they re- 
late, in an issue between it and a private party, inthe 
absence of statutory provisions which qualify them. 
The samerules of evidence govern the trial of an is- 
sue between a private party and a municipal corpora- 
tion which control the trial of a like issue between in- 
dividuals.—BOARD OF COMRS. OF L4KE CO. v. KEENE 
FIVE-CENTS Sav. BANK, U.S.C. C. of App., Eighth Cir- 
cuit, 108 Fed. Rep. 505. i 

33. FEDERAL JUORISDICTION—Sufficiency of Amount in 
Controversy.—The jurisdiction of afedera! courtina 
controversy between citizens of different states, in 
which the matter in dispute is alleged to be over the 
sum or value of $2,000,is not terminated by ex parte 
aftidavits denying that the property is of the value al- 
leged, unless this fact is made to appeartothe satis- 
faction of the court.—PUT-IN-BaY WATERWORKS, 
LIGHT, & Ry. Co. v. RYan, U. 8.8. C., 21 Sup. Ct. Rep. 
709. 

34. FEES — Enlargement by Government — Commis- 
sioners.—The government has no authority to enlarge 
the fees above provided for (except from his contin- 
gent funds), or to impose an additional obligation 
upon the county for necessary stenographic services 
in making a transcript of the evidence received on the 
hearing and reported to the executive.—HILLMAN V. 
BOaRD OF COMRS., HENNEPIN CO., Minn., 86 N. W. 
Rep. 890. 


35. FRaupD—Representations — Annual Statement of 
Assets and Liabilities.—In an action to rescind a sale 
on the ground of false and fraudulent representations 
as to the financial condition of the vendee, a corpora- 
tion, held, (1) that the annual statement, published 
by authority of the vendee, showing its debts and as- 
sets, is addressed tothe world; (2) that a party deal- 
ing with the vendee has a right to rely on such state- 
ment; (3) that the source from which such person re- 
ceives sueh statement is immaterial.—HAMILTON 
BROWN SHOE CO. Vv. MILLIKEN, Neb., 86N. W. Rep. 
913. 


36. FRaUD—Representations to Mercantile Agency.— 
Where it is sought to establish fraud in representa- 
tions made to a mercantile agency upon whose report 
credit was extended to a merchant, the evidence must 
connect the merchant with making the report upon 
which credit was given.—CREAM CITY HaT Co. Vv. 
ToOLINGER, Neb., 86 N. W. Rep. 921. 


37. FRAUDS, STATUTE OF — Part Performance.—One 


who has agreed to furnish a right of drainage through 
lands for certain money cannot, in action for the 
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money, avail himself of the benefit of the rule of part 
performance to take the agreement out of the statute 
of frauds, the only way in which legal right can be 
copvferred on defendant being by reduction of the 
agreement to writing.—SCHULTZ V. HUFFMAN, Mich., 
86 N. W. Rep. 823. 

388, GUARDIAN AND WARD—Funds—Taxation to Guard- 
fan.—The loaning of a ward’s money by a guardian, 
at his own discretion, after permission has been 
granted him by the court totake and use such funds 
at a certain rate of interest, is an appropriation of the 
funds to his use,and renders him liableto taxation 
thereon.—CLAYTON V. TOWN OF TUPELO, Miss., 29 
South. Rep. 994. 

39. HIiGHWaYs — Grading Roads — Damages.—Nom- 
inal damuges are not recoverabie in an action against 
a county for damages alleged to have been sustained 
by reason ofthe grading of a street adjacentto the 
property of the owner, onthe theory thatthe board 
of county commissioners were guilty of a breach of 
official duty tothe plaintiff in not serving notice and 
having an assessment of damages sustained and spe- 
cial benefits received in the manner provided by stat- 
ute.—OMAHA Loan & TRUST CO. V. DOUGLAS Co., Neb. 
86 N. W. Rep. 936. 

40. Homictp&—Evidence.—On a trial under an in- 
dictment for murder, where circumstances are proven 
tending to show defendant's guilt, and thereis evi- 
dence of defendant's flight after the killing, it is com- 
petent for the sheriff, who arrested the defendant 
next day after the homicide, to testify that, upon mak- 
ing the arrest, he found a pistol] in the possession of 
the defendant, in his coat pocket; such pistol being 
fully identified asthe one with which the defendant 
shot the deceased.—MAXWELL V. STATE, Ala., 29 South. 
Rep. 981. 

41. HOMICIDE — Excusable — Dangerous Weapon.— 
Under Rev. St. 1898, § 4367, providing that homicide is 
excusable when committed by accident or misfortune, 
in the heat of passion, on any sudden and sufticient 
provocation, or in sudden combat, without any undue 
advantage being taken, and without any dangerous 
weapon being used, and not done in a cruel or unusual 
manner, the jury might find the killing accidental, 
and on sudden and sufficient provocation, or that the 
chair was not a dangerous weapon.—CAMPBELL Vv. 
STATE, Wis., 86 N. W. Rep. 855. 


42. HOMICIDE — Manslaughter—Flight—Unavoidable 
Killing.—Where defendant was on trial for man- 
slaughter, it was error to charge that unless, at the 
time of the killing, defendant was in real or apparent 
danger at the hands of the deceased, and the killing 
was unavoidable, the jury must convict him, since 
flight, which is one ofthe means of avoiding danger 
which was necessary to be made at common law, is 
not required in Mississippi.-MCCALL Vv. STATE, Miss., 
29 South. Rep. 1003. 


43. Homictip®—Self-Defense.—One who is the ag- 
gressor or who is at fault in bringing on the difficulty 
with another in his own house cannot, after slaying 
his adversary, claim in self-defense that he was under 
no duty to retreat from his castle.—MAXWELL V. 
STATE, Ala., 29 South. Rep. 981. 


44. ILLEGAL Tax—Collection — Injunction.—An in- 
junction will lieto restrain the collection of persona! 
taxes by distress, whenthe assessment was without 
jurisdiction.—ROTHWELL v. KNOX COo., Neb., 86 N. W. 
Rep. 903. 

45. INSURANCE—ACtion on Policy — Premature Suits. 
—Under Comp. Laws, § 7326, providing that sults at 
law may be maintained against an insurance company 
for claims which may have accrued, if payments are 
withheld more than 60 days after such claims become 
due, where bya policy the sum for which the com- 
pany may be liable is payable 60 days after due notice 
an action commenced on November 24th for a loss by 
fire, proofs of which were furnished on September 9th, 
was premature, as the action did not lie until the ex 





Ppiration of 120 days from the time proofs of loss were 
filed.—PUTZ& Vv. SAGINAW VAL. MUT. FIRE INS. CO. OF 
SaGinaw, Mich., 86 N. W. Rep. 814. 

46. INSURANCE—Avoidance of Policy for Breach of 
Conditions—Ownership of Property.—It is the settled 
law of Alabama that a vendee of land in actual pos- 
session, exercising acts of ownership undera valid 
executory contract of purchase, and holding the bond 
of the vendor to make title upon full payment of the 
purchase money, a portion of which remains unpaid, 
isthe unconditional and sole owner in fee-simple of 
said land, within the meaning of a policy of insurance 
which is conditioned that “the entire policy shal! be 
void ifthe interest of the insured be otherthan un- 
conditional and sole ownership, or if the subject of 
insurance be a building on ground not owned by the 
insured in fee-simple.”’ Held, that the same rule as to 
title applies with equal or greater reason to personal 
property which passes by delivery, unless the parties 
have expressiy stipulated otherwise.— PENNSYLVANIA 
FirRE Ins. Co. v. HoGues, U.S. U.C. of App., Fifth 
Circuit, 108 Fed. Rep. 497. 

47. JUDGMENT—Collateral Attack.—The title of a pur- 
chaser on a sale under a judgment of foreclosure can- 
not be attacked collaterally onthe ground of the in- 
sanity ofa mortgagor.—LUHRS V. HANCOCK, U. 8. 8. 
C., 21 Sup. Ct. Rep. 726. 

48. JUDGMENT — Res Judicata — Habeas Corpus.— 
Judgment for plaintiff in habeas corpus proceedings, in 
which the person who had caused nis arrest appeared 
and was heard, is res judicata in an action by such 
plaintiff against such person for false imprisonment; 
Comp. Laws, § 9885, providing that a person having 
the relation to the habeas corpus proceedings borne by 
defendant has a right to notice and opportunity to be 
heard.—CasTOR V. BATES, Mich., 86 N. W. Rep. 810. 


49. JURISDICTION OF FEDERAL COUxTS — Federal 
Question.—Where the declaration in an action for il- 
legally denying to plaintiff the right to vote at ana. 
tional election shows that the sole ground of defend- 
ants’ action was the refugal of plaintiff to comply with 
a state law, which is admittedly valid, and applies 
aliketo all voters within the districts where it is in 
force, but which was extended to the district in which 
plaintiff resided by an act which he claims is in con- 
flict with the state constitution and void, it affirma- 
tively appears from such declaration that the case in- 
volves no federal question which can give acourt of 
the United States jurisdiction.—SwWAFFORD V. TEMPLE- 
Ton, U.S.C. 0., E. D. (Tenn.), 108 Fed. Rep. 309. 


50. JUSTICES OF THE PEACE — Jurisdiction — Service 
of Summons.—Service of a summons by the justice of 
the peace issuing the same is a nullity, and hence con- 
fers no jurisdiction of the defendant’s person.—Mc- 
DUGLE V. FILMER, Miss., 29 South. Rep. 996. 


51. LIFE INSURANCE — Avoidance of Volicy—Breach 
of Warranty.—A negative answer by an applicant for 
life insurance to the question in the application 
whether he ever had ‘‘any serious illness, constitu- 
tional disease, or surgical operation,” is nota false 
representation which will avoid the policy as a breach 
of warranty because he has had a slight illness, or be- 
cause heonce broke his leg, which was set and at- 
tended to by a physician.—CARUTHERS V. KANSAS MOT. 
LIFE Ins. Co., U. 8. C.C., E. D. (Ark.), 108 Fed. Rep. 
487. 

52. LIMITATIONS—Insurance— Recovery of Premiums 
Paid.—An action against an insurance company to re- 
cover back premiums paid upon a policy of insurance 
which was, subsequent to its issuance, canceled and 
rendered inoperative by the act of the company, is not 
an action upon the policy, and need not be brought 
within the one-year limit fixed thereby.—MCCALLUM 
Vv. NATIONAL CREDIT Ins. CO., Minn., 86 N. W. Rep. 892. 

53. MASTER AND SERVANT — Defective Appliances— 
Dangerous Premises.—Judgment for an employee will 
not be reversed, at suit of employer, for the giving of 
an instruction that the burden or preof is on em- 
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ployee to show both defect in macbine, with negli- 
gence in providing it, and also negligence in permit- 
ting floor on which he stood to operate itto be wet 
and slippery, when accompanied, also, by instruction 
to find for employer if the machine was not defective, 
although there was no evidence that the admittedly 
wet and slippery condition of the floor was due to neg- 
ligence.—SwiFT & CO. v. HOLOUBEK, Neb., 8 N. W. 
Rep. 900. 


54. MASTER AND SERVANT — Duty of Master — Appli- 
ances and Place to Work.—A master owes a positive 
duty to his servants to use ordinary eare to furnish 
appliances reasonably safe for their use considering 
the nature of the service, and to provide a safe place 
to work, and keep it in suitable condition. Where he 
delegates such duty to another, he is responsible for 
its proper performance by such other, although the 
latter may be, as to other matters,a fellow-servant 
with the other employees, for whose negligence the 
master is not responsible to whom.—LAFAYETTE 
BRIDGE Co. Vv. OLSEN, U. 8. C. C. of App., Seventh 
Circuit, 108 Fed. Rep. 335. 


55. MASTER AND SERVANT — Injury to Employee—As- 
sumption of Risk.—The presence of a hook on the rear 
of a locomotive tender, for supporting the hose of the 
air brake when not coupled, being apparent, and its 
danger known, and it having been replaced every 
time the brakeman knocked it off, he assumes the risk 
of being caught thereby, where he continues to climb 
over the end ofthe tender.--CRAWFORD V. DETROIT, 
ETC. Co., Mich., 86 N. W. Rep. 817. 


56. MORTGAGES—Waiver ef Title—Levy of Execution. 
—The acceptance of a mortgage on property is not 
necessarily a waiver of title by the mortgagee, sub- 
jecting it to levy, if the parties understood that it was 
not a waiver.—STACK V. OLMSTED, Mich., 86 N. W. 
Rep. 851. 


57. MUNICIPAL CORPORATIONS—Mandamus to City— 
Tax Levy.—City authorities not required by mandamus 
to levy tax for water supply in excess of limit on such T 
tax existing at time of contract.—STaTE v. CITY 
OF WAHOO, Neb., 86 N. W. Rep. 923. 


58. MUNICIPAL CORPORATIONS—Sidewalks—Defects— 
Notice of Injury.—Where a person injured by falling 
on a defective sidewalk serves a claim, and describes 
the location of the defect as on a certain side of a 
named street, between two other named streets, and 
the city receives and acts onthe notice without ob- 
jection, the notice is sufficiently definite as to the 
locality.— WHEELER Vv. CITY OF DETROIT, Mich., 86N. 
W. Rep. 822. 


59. MUTUAL BENEFIT COMPANY — Insolvency — Dis- 
tribution of Funds.—Defendants and others held ma- 
tured certificates ina mutual benefit company, and, 
on failure of the company to pay the certificates, an 
agreement was made whereby the amounts were to be 
paid in installments, and mortgages wereto be as- 
signed to defendants to secure the deferred payments. 
The mortgages were never assigned, but defendants 
acted as a committee in receiving and distributing the 
cash payments without knowledge of the company’s 
insolveticy. Held, that defendants were not liable, as 
trustees, to the receiver of the compapy, for the sums 
distributed.—CALKINS V. BEEKMAN, Mich., 86 N. W. 
Reb. 835. 


60, NEGLIGENCE—Contributory Negligence—Danger- 
ous Premises.—Where an employee in a sawmill, 
while on his way to discharge aduty which he has 
been ordered to perform, in passing along one of the 
open, public thoroughfares ofthe mill, stopsto ex- 
ehange a remark with a fellow employce concerning 
the operation of the machinery of the mill, and is 
struck and injured by a belt which breaks at the 
moment, he will not be held guilty of such contribu- 
tory negligence as will precinde his recovery of dam- 
agés because he happened to stop in front of (though 
eight feet away from) the pulley which carried the 





offending belt. Ifthe place was too unsafe to be used 


for such a purpose, it ought notto have been kept 
open a8 acommon passage or thoroughfare.—MOORE 
v. W. R. PICKERING LUMBER CoO., La., 29 South. Rep. 
990. 

61. NEGLIGENCE — Dangerous Premises — Owner’s 
Duty.—One who goes upon the premises of another by 
express orimplied invitation of the owner may re- 
cover damages for an injury caused by a failure on the 
part of such ownerto keepthe premises in a reason- 
ably safe condition.—TUCKER V. DRAPER, Neb., & N. 
W. Rep. 917. 

62. NUISANCE — Abatement—Agent.—An “agent,’’ as 
defined by section 10, ch. 10, of the charter of the city 
of St. Paul, is one who has general control of the 
premises. One whose authority is limitedto merely 
the renting of premises and the collection of rents is 
not such an agent, and his authority to abatea nui- 
sance will not be presumed.—CITY OF ST. PAUL V. 
CLARK, Minn., 86 N. W. Rep. 893. 

63. PLEA IN MITIGATION OF DAMAGES—Evidence of 
Gvood Faith.—In those states where by statute a plea 
in mitigation of damages may be filed in connection 
with a plea of justification, and evidence in support of 
the former plea may be received although the latter 
plea is not established, an issue concerning the good 
faith of the defendant inheres in every action for 
slander or libel where a plea in justification is filed 
and isnot sustained by the proof, since the jury, in 
determining whether punitive damages should be as- 
sessed, are entitled to consider whether the plea was 
interposed in good or in bad faith, and evidence hev- 
ing any legitimate tendency to develop the defend- 
ant’s motive should be received.—Kansas CITY STAR 
Co. Vv. CARLISLE, U. S.C. C. of App., Eighth Circuit, 
108 Fed. Rep. 345. 

64. PUBLIC Lanps— Entry— Filing—Right of Pos- 
session.—Where an application for the entry of land is 
legally and properly made for a homestead under the 
land laws of the United States, the right to possession 
thereof inures to the person making such entry, as 
against a trespasser.—HASTY Vv. BONNESS, Minn., 86 N. 
W. Rep. 896. 

65. RAILROADS—Negligence—Death of Employee.— 
Under Comp. Laws, § 6813, requiring railroads com- 
panies to block frogs, it is the duty of the railroad 
companies to make the frogs as nearly safe as pos-. 
sible, and evidence that the blocking of a certain frog 
was old and worn by the flanges is sufficient to render 
the question of a company’s negligence one for the 
jury.—JONES v. FLINT & P.M. R. Co., Mich., 86 N. W. 
Rep. 838. 

66. RAILROADS— Relief Departmant — Claims— Re- 
lease.—Deceased was killed on the defendant railway 
while on duty as fireman, and left a widow and two 
minor children, and was a member of the defendant 
company’s relief department, which had a rule that, 
in case of the death of a member, the benefits would 
not be paid until the parties entitled to sue had ex- 
ecuted a release to the company of all claims for dam- 
ages. Held, that the execution of a release by plaint- 
iffasthe widow and beneficiary. of deceased, and an 
acceptance of a $1,000 benefit therefor, did not bar an 
action by her as adminstrator of deceased's estate.— 
CoweEN v. Ray, U.S. C. C. of App., Seventh Circuit, 
108 Fed. Rep. 320. 

67. RAILROADS—Right of Way—Liability of Rail- 
roads— Damages.— Where a railroad company has 
entered upon the land of another and constructed its 
road through them without the owner’s consent, and 
without condemnation proceedings, the measure of 
compensation to which the owner is entitled is the 
value of theland when taken by the railroad company, 
and the injury or diminution in value caused to the 
contiguous lands, together with interests on said sums 
thus ascertained from the date of the taking-—SOUTH 
mRw Ry. Co. v. Cowan, Ala., 29 South. Rep. 985. 

68. RECEIVERS— Validity of Judgment Against— 
Prior Discharge.—A judgment in au action against the 
receivers of a railroad is valid, where at the time of 
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ite rendition they had not been discharged in the suit 
in which they were originally appointed, although 
the receivership was subsequently extended to an- 
other suit againet the company, and in such suit they 
had been discharged prior to the judgment.—MCCaR- 
Ley v. McGugeg, U.8.C.C., N. D. (Ala.), 108 Fed. Rep. 
494. 

69. SaLes— Contract of Sale—Title.—An arrange- 
inent whereby chattels are conveyed at a price cer- 
tala, with a provision that the vendee may, if he fails 
to resell them, return them to the vendor, is a con- 
tract of sale.—OMAHA NaT. RANK Vv. KRAUS, Neb., 86 N. 
W. Rep. 906. 


70. SaLe—Land—Contract—Description.—In a con- 
tract for the sale of land a description by name is 
sufficient if itcan be indentified by extrinsic evidence 
not contradictory of the contract.—GARVEY Vv. PARK- 
HURST, Mich., 86 N. W. Rep. 802 


71. SaLe—Rescission—Fraud.—Rescission of asale on 
the ground of fraud Is justified on evidence that the 
purchaser said that he was in as good pecuniary con- 
dition and had as good credit at the bank as ever, and 
could meet his paper when due; that he had not as 
good credit at the bank as previously; and that a 
month later, on account of threatened suit by creditors, 
he formed acorporation, to which he conveyed all 
his property except his home and some lots, which he 
conveyed to his wife.—CLARK V. WILLIAM MUNROE 
Co., Mich., 8 N. W. Rep. 816. 


72. SALE — Written Contract — Oral Warranties.— 
Warranties cannot be added by parol to a written con- 
tract which on its face purports to contain the whole 
agreement ofthe parties. But where, in an action for 
the price of a cash register, the contract of sale being 
in writing, defendant pleaded that the seller repre- 
sented to him that the machine could not be manipu- 
lated to his prejudice, and that in reliance thereon he 
purchased the register, which in truth could be ma- 
nipulated, defendant might give evidence to show the 
purchase induced by deceit.—HaLLWooD CasH-REG- 
1STBR CO. V. MILLARD, Mich., 86 N. W. Rep. 833. 


73. SHIPS AND SHIPPING—Collision—Action for Dam- 
ages to Tow— Master of Tug as Libelant.—The master 
of a tug is a common-law bailee of atow and her cargo 
which are in his charge witb a lien thereon for the 
towage services rendered, and as such he is entitled 
to maintain an action against another vessel fora colli 
sion in which bis tow and her cargo are lost,and in such 
action to recover their full value, holding the amount 
remaining, after deducting his own loss, in trust for 
the owner. In such case the owners of the tow and 
cargo may intervene as co-libelants, if they desire, or 
the respondent may bring in the tug, under admiralty 
rule 59, by petition showing her to have been in fault, 
in which case a substitution of the owners of the tow 
and cargo as libelants is the proper course.— THE 
MERCEDES,U.S.D.C.,8. D. (N. Y.), 108 Fed. Rep. 559. 


74. SPECIFIC PERFORMANCE—Cloud on Title.—Where 
defendant contracted to purchase land op delivery of 
an abstract showing a good title clear of all incum-. 
brances, and it appeared that plaintiff's title was ob 
tained under a foreclosure sale which took place 13 1-2 
years after the entry of decree, on which state of 
facts defendant’s counsel advised that the title was 
not perfect, there was such doubt as to the validity of 
the title that plaintiff was not entitled to enforce 
specific performance,—WALKER Vv. GILLMAN, Mich., 
86 N. W. Rep. 830. 


7. StTaTEs—Action Against State—Damages to Prop- 
erty.—Under Ann. Code, § 4248, providing that any per- 
son having aclaim against the state, after demand 
made ofthe auditor of public accounts therefor, and 
his refusal to issue a warrant in payment thereof, 
may sue the state, a party renting land to the state is 
not entitled to sue such state for bad husbandry in 
breach of the lease, since such claim, being unliqui- 
dated, is not such a one as theauditor can audit.— 
HALL y, STATE, Miss., 29 South. Rep. 994. 





76. TaXaTION—Deliquent Taxes—Interest.—Interest 
cannot be collected on deliquent taxes before they are 
reduced to judgment, since interest is not allowed at 
common law,and Code 1892, § § 2348, 2850, only allows 
interest on money due under contracts and judgments. 
—ILLINOIS CENT. R. CO. V. ADAMS, Miss., 29 South. 
Rep. 996. 

77. TAXATION—Exceeding Statutory Limit—Injunc- 
tion.—‘*‘When a tax is void,—that is, when there is no 
tax which the plaintiff isin equity bound to pay,—he 
may invoke the aid of a court of equity to protect bis 
rights by an injunction, notwithstanding section 144, 
ch. 77, art. 1, Comp. St. 1899.”"—G@aanpD ISLAND & W.C. 
R. Co. v. DawEs COUNTY, Neb., 86 N. W. Rep. 934. 

78. TAXATION—Personal Property—Assessment to 
Wrong Party.—Under Comp. Laws, § 3836, requiring 
property to be assessed ‘‘to the owner” on the second 
Monday of April, and section 3840, providing that no 
change of location orsale of any personal property 
after the Ist day of May shall affect the assessment of 
for such year, the assessment of personal property of 
the Fergerson Hardware Company, Limited, in the 
name of its predecessor, the Ferguson Hardware Com- 
pany, gave no tax lien on the goods, snd the purchaser 
at a valid chattel mortgage foreclosure sale after the 
lst of May could replevin them from the tax col- 
lector.—CHIPPEWA HARDWARE CO. v. ATWOOD, Mich., 
86 N. W. Rep. 854. 

79. TaxaTION--Tax Judgment—Action to Annul.—In 
an action under section 1610,Gen. St. 189%4,to havea 
tax judgment annulled and vacated, upon which a 
certificate regular on its face has been issued, the 
court may,as acondition to its order setting aside 
such judgment, require, as a condition therefor, that 
subsequent taxes paid by the holder of the certificate, 
and tacked to the same, must be paid by the plaint- 
iff.—RoBeretT P. LEwis Co. Vv. KNOWLTON, Minn., 86N. 
W. Rep. 875. 

80. TAXATION—Tax Sale—Rights of Purchaser.—A 
purhaser of lands at an invalid tax sale is subrogated 
to the rights of the county. —GREEN v. HELLMAN 
Neb., 86 N. W. Rep. 912. 

81. TAaAXAaTION.—Void—Levy.— Where the board of 
supervisors voted salaries to the sheriff and other 
ofticers, and such salaries were included in the tax 
levy, tax deeds based thereon are void.—COLLIns v. 
REA, Mich., 86 N. W. Rep. 811. 


82. VENDOR AND PURCHASER—Default of Vendee— 
Recovery of Payment Made.—A vendee in a contract 
for the sale of lands, which provides for the forfeiture 
to the vendor of all payments made as liquidated 
damages in case of default in any of the payments, 
and for the right of the vendor to rescind the contract 
on such default, cannot while soin default maintain 
an action against the vendor to recover back money 
paid in part performance of said contract on the 
ground of a rescission of the contract by the vendor.— 
MALOY v. MUIR, Neb., 86 N. W. Rep. 916. 


83. WiLLs—Constructions—Life Estate.—A will con- 
sisting of asingle sentence inthe German language, 
of which the following is, as nearly as possible, alit- 
eral translation into English, omitting names: “I do 
will and bequeath to my wife all my property, she has 
entire control (‘Sie habt zu verfuegen’) over the 
same after my death as long as she lives,”’—devVises a 
life estate only, and the reversion at the death of the 
testator vests in his heir or beirs at law.—SCHIMPF vy. 
RHODEWALD, Neb., 86 N. W. Rep. 908. 


84. WITNESSES— Competency— Wife as Interested 
Party.—Under Comp. Laws, § 10,212, providing that in 
actions against decedents’ estates the opposite party 
shall not be permitted to testify to matters which, if 
true, must have been equally within the knowledge of 
decedent, a wife of complainant in an action against 
a decedent’s estate for damages for a breach of an 
agreement is not a partyin interest and ihcompetent 
to testify.—DUNN v. DUNN’s ESTATE, Mich., 86N. W. 
Rep. 801. , 








